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PART I
ORGANIZATION op THE WORK OF THE CONFERIN O AND- PAR’I‘IGIPATION

L2, H.h. Mr. Wii Amaa Ollennu, Speaker of the Watlonal Assembly of
Ghana was selected to act as Chairman of the openlng gegeion of the ‘
Conference, .

3.  H.E. Ato Akale Work Habte Wold, Minister of Justice in the Imperial
Bthiopian Government, formally opened the Conference, In his opening
address; he appealed for 1nter-Afrlcen oo—operatlon in safeguardlng
human r1gh$s.

14. The hxeoutlve Secretary of the Sconomice ‘Commission for Afrlca,
Mr. Robert K.A..Gardiner, then pade hig 1naugural ‘statement o the
Conference, It was, ke said; the first time that ECA had organized a
Conferenoe to deliberate on legal matters that speclflcally affected
thet 1nd1v1dual. Its initiative was justified by the fact that the .
social and economic progress of the individual was closely related to
the legal framework within which he lived and worked,. His access to
. inexpensive and ready legal 3531stance, redress for grievances suffered
in the various spheres of his! act1v1ty, 3ustlce ag a public service,
.confidence in the legal profession, judiciary and government, were
matters that affected the economlc and social well—belng of the indi~-
vidual and the community. Co :

5. He stressed the speoial problems of the developing countries in
gafeguarding human rights, the greatest being deficiencies in legisla-
tion and in particular law observance and enforcement, a widespread
‘disobedience by public officials %o rules and directives handed down

. to them; and often their collusion with powerful persons whose conduct
they should regulate. He hoped that the Conference would put forward.
con81deratlons which would contain solutions.

b The‘Chalrman of the-openlng gesgion of the Conference, His
Excellency Mr. Wii Amaa Ollemnu, Speaker of the Fational Assembly of
Ghana, -speaking on behalf of the delegates, thanked the Minister of
Justice of Ethiopia for opening the Conference, and the HCA for
organizing this important Conference. He expressed the. hope that the
delegates which included high-ranking legal representatives of African
Governments and eminent African jurists participating in their owmn
right, would together lay the foundation for the proteotlon of the
rights of the 1nd1v1dual in Africa.

7. ¥r, Yahia Cherif (Algerla)g also replying on behalf of the parti-
cipants and observers, spoke on the theme "Justice should be at the
service of the Government and the Government should be at the service
of ‘the ind1v1dual"
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8. Representatives of the following twenty-six member States attended
the Conferences Algeria, Burundi, Cameroon, Ceniral African Republic,
Chad, Democratic Republic. of Congo, Ethiopia, Gabon, Ghana, Ivory

Coast Kenya, Liberia, Libya, Madagascar,. Mauritius, Nigeria, Somalia,
Sudan, Swaziland, Tanzania, Togo, Tunisia, Uganda, United Arad
Republic, Upper Volta and Zambia. A4 list of participants is contained
in Annex IT to this report, S ' ‘ '

9. Sixteen- eminent African 3urlsts attended the Conference in thelr
[} i} rlght. They are included in Annex II to this repcrt. :

10.- Representatlves of the follow1ng countries ana organlzatlons and
other individuals attended the Conference as observerss Canadian
Government, Jamaican Government, UNHRD, UNHCR, I10, UNESCO, Common-
wealth Secretarlat, Council of Burope, OAU, Baha'l International
Community, International Commission of Jurlsts, International Legal
Center, Phelps—~Stokes Fund, Pan—African Workers Congress (Ethiopia),
Center for African Legal Development (Haile Selassie I University,
"Addis Ababa, Ethiopia), Faculty of ILaw (Haile Selassie I University),
The Urban Center (Columbia University),.The Senegal Committee for
Human Rights, Association for Exchange Programmes with Developing

. Countries (¥EMC0), Max-Planck Institute for Foreign and International
Penal Iaw, International Institute of Human Rights { Strasbourg), :
- World Federation of World Federalists, and four individuals. 4 full
list is included in Annex II 4o this report. .

11. The Agenda (hCA/HR 1), which appears as Annex I to this report,

' was presented to the Conference and the following persons were

selected to be chairmen of the discussions on' the toplcs of the
Agenda as set out opposite their names:

- His Excellency - _ Topic.1 — The process of arrest and
¥r. Alphonse Boni . detention:
Chief Justice - : : {a) arrest and detention for
of the Ivory Coast _ : . criminal offensess.

(b) arrest and detention for
publlc seouritys;
(c) limitations on arrest and

detentlon.
' The nght Honourable . = Toplc 2 paras. (a) (a) - The Judlclal
Sir Adetokumbo Ademola S ‘ process=
‘Chief Justice of the - (a) access to courts;

-Federation of Wigeria - {b) trials
o . (o)  reviews
(4)  judicial remedies and the,
Ombudsman . -

]




Mr, José-Patrick Himy

‘Judge of the Supreme Court .

of Justice of the Democratlc :

Republioc of Congo )

His Excellency -

M.wﬁme&@ml @mﬁa
Chairman of the Supreme’ High
Court of the Uhlted Arab
Republlc

The-Honourable

- Ato Amanuel Amdemichael

Attorney-General of ILithiopia

in the following ordex-° 7
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Topio 2 raras. (e) (g) - The judicial
process: k
(e) independence of the judiciary;
(f) +the exeoutive and the judiciary;
{e) 1nternatlonal audlclal.procesS.

Toplc 3 - Prov1szon of legal gervices
: ~ to the individual -

poib 4 - Adoption of the'report:.
Conclusions, recommendations.
and followuup actlon

. The - Conference, however, declded to dlscuss the toplcs of the Agenda '

'-(a)-'Toplc 2 - paragraphs (a)~(d)s

(b) * Topic 1j

{e) Topic 2 ~ paragraphs (e)-(e);

(d) Topic 3;
(e— Topic 4.
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PART II
RuPORT o THE WORK OF THE CONFER&NCF

}The Judlc1a3 procesq

Topic 2 [/ paragraphs (a) to.{d) of the agenda /s AcQQsS_%Oiqédrts,
trial, PEViSW, Jud*clal remedles and the Ombudsman I '

.12, The Chisf Justice of the Ivory Coasts H1sﬂhxcellency Mr., Alphonse

Boni, intrccuced his paper on this- topic and referred to the economic,

sceial and human factors which caused the enormous difference between

the prlnGJple of access to the couris and what happened 1n practlce in
Afr*cap,

13. Several soilutions to this problem were suggested by many delegates.
These fall within four classes. Pirstly, that the preliminary procedure
for bringing an action should be simplified considerably. The Clsrk

of the Court should, for example, have the authority, under the super—
vision of a judge, to submit the plaintiff's case free of charge,
whenever parities were finanecilally unable to pay a lawyer to do S0, or
lacked The legal knowledge to conduct their owm cases.

14, Secondly, it was suggested that the Judge ghould play & more

- dynamic role in both civil and criminal courts. He should no longer

be the mere.arbiter between parties presumed to be capable of defend-
ing their rights adeguately, but the $rue dirsctor of procesdings.

In this way the judge could remedy the obvious deficiericies in the
forensic arguments of the parties. This proposal caused some coniro-
versy. 4 number of delegstas felt that it was preferable to leave the
choice of action to the parties involved. Although a number of
African couniries do mot yet have sufficlent numbers of lawyers to
put this principle into effect, it was possible to resort to the use
of "“Ombudsmen' who have a basic legal training, or court officials
made available to laymen by the State. Others pointed out that it
could be a delicate matter for a judge to assist an individual in the
presentation f his cass in proceedings brought against the public -
authorities.

‘15, Thirdly. a congiderable number of delegates argued that the accessi-
bility of courts dependsd largely or the dissemination of the law. It
was therefore necessary to inform the illiterate or inadequately educated
soctions of the population of the basic legal concepts which would enable
them to defend their rights. Various means of achieving this were
suggested: the use of the radio, of national gazettes, the establishment
of Meivie educatlon centres"; the use of law students in- . rural areas,
ete. g
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16, A delegate warned agaﬁmut tLe teaonlng of abstr ct law te the popula—-
- tion. It was for gurlsts to ensure that substantlve and procedural law
was 31mple enough 40 enable a1l persons, 1nclud1ng the illiterate, to-
obtaln Justlce easily in respeot of their individual rvights. The Judge

of magistrate showld avoid bécoming preoccupied with the technicalities

of his profession and instead, become an educator of the people. The use
of the local language rather than a strange European language during .

gourt proceedings was aléo recommended as a rcme&y for the esoteric nature
of the law, Flnally, as a further step towards bringing justice clomer to
the ‘individual, ‘it was suggested that the number of courts should be
increased and the use of circuit courts extended. Ome delegate. stated"
that it was preferable to have several judges who were nct so learned

in the law but who possessed a high degree of professional - consciences
than  to have too few Judges or manlstrates of . unquestlonable technlcal
competenceo : -

iT. There wasg a lively debate on the usefulness of ‘the Ombudsman in -
Africas’ Mr. Justice M.P:K. Kimicha, Chairman of the Permanent Commisgsion
of Bnquiry in Tanzania, in 1ntroduclng his paper on the subject, pointed |
out that the Ombudsman was intended to saféguard the individual agalnst
all kinds of administrative abuses, whe ther of commission or omission.
The Ombudsman was above all an agent in{o thoge matters over: Whlch '
the ordinary courts had no Jurlsdlctlon.; Rather than -opposing the !
courts, the . Ombudsman played a complementany role, the better to safew
guard the‘rlghts of thé 1nd1V1dual. He used persuasion and the Welght
of public opinion, rather than force. Various delesgates spoke in: .
favour -of “having an Umbudsman in their country. Some thought this was
necessary ‘to offset the over—extens1ve powers of a single party régime
and its representatives; the Ombu:i.sman would encourage the individual

to air his grievances freely, witaout fear of repression.,  Others spoke -
of the- corruptlon and favnurltlsm often rife in official quarters,.
against which the Ombudsman would be an effectlve weapon. Again, he
could help put a stop to admlnlstratlve delays which were ir- themselves
a violation of -individual rights. Apparently in Africa, as in other
parts’ of the world, the individual was encountering ever-increasing _
administrative obstacles'resulting in every concelilvable form offrustre-
tion and vexation. The Ombudsman would help the individual to break the
"administrative sound barrier" and, generally speaking, to arrive at an -
understanding whlch was too often 1ack1ng between the governors and the
governed .

18. There were an 1nf1n1te variety cf cases in Whlch the 1nd1v1dua1
rigked hav1ng his rights moreé or less serlcusly 1nfr1nged either =
through ignorence of the legal process or througk lack of financial

meang or, again, because the couris and tribunals: to which he might

have applied wWere beyond his reach. 4 travelllng Ombudsman constituted
then. - the Tarizanian experiment with the Permanent Commission of Enguiry -
proved it - an eiffective institution in the field.of the protection of-
the individual's rights. It was in the name of the poor and the illi-
terate that the creation of the Ombudsman was voxced by several delegates.
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19, Finally, as had been shown by the 1nst1tut10n of +the "Central

- Bureau for Public Control" in the Sudan, althoughlegal judgements. were
exempt from modification,: the Ombudsman could, nevertheless, intervene
to put an end to the delay in the legal process and can also initiate
investigations agalnst publlc officials w1thout Waltlng for oomplalnts
to- be made. - S

20.\ A true’ characterlstlc of the Ombudsman was hlS accesslblllty and’

. his flexibility in ‘action. ¥o formalltles were requlred £0. brlng &

- matter before him and he was’ not fettered by the rules of common. law -
concerning proeedure and the establishment of proof. He. acted on

request or on hlS owWn 1n1tlat1ve. ‘

21l. - Bome details were supplled on the Ombudsman in Mauritius congcern- '
ing the Tole played by the. publlclty given to his recommendations. If
no action was taken after the publication of a recommendation concern-
ing an infringed right, the Ombudsman could bring the matter to the
atterition of the minister responsible, If the minister himself teok:
no action, the Ombudsman could in the last resort submit a report to
parllament concernlng the rights Whlch were 1nfr1nged.

22. ”he view was expressed that although certaln limitations on
the powers of the Opbudsman might be. justified for reasons of State.
securlty, such limitations should only be in respect. of the pub- '
licity given to the Ombudsman's recommendations and not in respeet.
of his right to investigate as such. In fact the Ombudsman should be -
free to get to the root of any matter without the barrier of "raison
drétat” being raised by thosé imporitant persons or government offn—'~
01als who mlght be involved. . , oo
23. & namber of delegates, particularly. those . from the Frenchrspeaklng*’
" African countries, expressed their scepticism regarding the institution -
of the Ombudsman in their respective countries. The Ombudsman would
find no place in a legal regime based on the French system. The exis—
tence of an advanced system of administrative justice would render him - -
superfluous,'whlle any intervention in the Jud101al field Would Jeopar—
dize the separatlon of powers. - = '

24. Other delegates opposed +the 1ntroductlon of the Ombudsman into -
Africa on- the grounds that this institution would only work effectively
in those countries where it had originated, i.e., where there are woll-
established democratic traditions, effective separation of - powers and
real parliamentary control. The Afrlcan Cmbudsman could not in “prac—
tice effectively oppose the’ government where it is the only political

- party. - One delegate proposed that, rather than an Ombudsman, there
should be . an 1nspect1ng body of Judges which could penalize abuses and
the employment of admmn1strat1Ve codes, 31m11ar .to those applied in the '
socialist democracies in the 1nvest1gatlon of admlnlstratlve abuses,
which- dld not prov1de for debate. . ,
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25. It was far better to examine the Mspirit of Jjustice" prevailing in-
Africa, rather than seek new teclmical means of protecting the indivi-
dual. “Excellent legal machinery existed in every country. What must
be dealt with in Africa is a.certain "justice orisis' which. existed

not at the institutional level, but at the individual level. In order
+to create a political, moral and psychological cllmate which would
encourage respect for the rights of the individual, a pan—Afrlcan con=
ference which would bring together not enly jurists, but "all the
dymamic elements of African. soclety" wa s proposed by a delegate.

26. Resolution 2 coneernlng toplc 2, paragraphs (&)~ (d) was adopted
by the Gonference (see page 20).

The process of: arrest and detentlon 7

Topic L of the Agenda° Arrest and detentlon.for criminﬁl 6ffen$és,:
arrest and detention for publlc securlty, llmltatlons on arrest and
detentlan . :

27. Before commen01ng dlscusslons on thls subJect, a commitize charge&
with drafting Conference resolutlons was formed, comprising Prof. .-

K. Bentsi-fnchill, Dr,. W.S. Marous—Jones, Dean M.C._Ngulaéﬁdlla and

Mr, S. Yahla-Cherlf. :

28, ° Mr, Ahmed Ben Sedrlne then- 1ntroduced his paper on the Tunlslan
ocriming]l procedure code. of 1957 and raiged the following sp901f10_. _
points; which were subseguently debated at length. The general prin-
ciple of ‘presumption of innocence until guilt is proved, powers of
arrest; immunities from arrest, controls over arrest. procedures,
warrante of arrest, right to coumsel, detention and bail, preventlve

‘ detentlon, remedles for improper arrests, etc. - :

29, .The.dlsca331ons that followed moved on two planes, the expdsition'
of current criminal procedure in various jurisdictions and the analysis
on: abbroader scale of COmmor: . problems and possible common solutlons.

30. The flrst part of the dlsou351ons dealt primarily w1th arrest and
~detention in unormal times, excluding situations of emergency or other.
extraordinary circumstances under which the normal courss of law is
1nterrupted. : :

31. Tke criminal procedure codes of most jurisdictions, it appeared,
required arraignment or similar review by a court, magistrate ox public
prosecutor?s office. within a set time-~limit. after any arrest - often 24
or 48 hours - with continued detention . -during investigation depending -
upon the approval of the reviewing body. JWhere, during investigation

or subsequently, the police fail to follow time~limits set or other .
formalities,; checks are often provided., These include periodic reviews
of investigation reports and lists of detalnees by judicial or prosecut-
ing. authorltles, pPrison and gtation V131ts by 31m11ar authorltles, elics .
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32. There wasg debate over which aunthority should have the supervisory
role in pre-trial eriminal procedure. Jurisdictions ingpired by the
French legal gystem often have adopted the institution of the "ewamine
ing magistrate™ (juge d'instruction), who intervenes generally at the
instance of the public prosecutor to examine and prepare both sides of
the subject of controversy. In some cages he may be the supervising
authority who ensures that the provisions of the code are sirictly
applied; in others, the prosecutor fulfils this role. . Some French~
gpeaking African countries, however, have recently réeconsidered or
actually dispensed with the examining magistrate. This generally.
reflected the practical burdens which the institution of examlnlng
magistrates and its corresponding increase in judicial manvower. .
‘imposed where such resources are often scarce. - Moreover, since public
prosecutors are often better placed to manage pre~irial investigation,

they have come to exercise the examining magistrate's role in fact, ;f‘j

not in theory. The opposing argument was that the examining magis—
trate, as a member of the judiciary, would protect individual rights
better than the prosecutor whose primary task was to act on behalf of
the State. The requirement of the prosecutor to undertake two dig—.
parate tasks imposed &n unrealistic burden upon him., The dilemme was
not posed, however, in ¥English-speaking African countries where the .
progecutor is. responslble for presentation of the Staté's . case, and.
has no duty to investigate the case for the defenss.

33. This issue raised the guestion of the nepéssity for the review of

detentions by judicial bodies rather than executive organs. The English-~

speaking African countries have inherited the ancient writ of babesas
corpus which guarantees detainees a Jjudicial examination of their ‘
detention, - If the State failed to prove its right to hold the detainee,
immediate release was ordersd. In the French-speaking African countries
this judicdial remedy is less institutionalized. According to delegates
it was often the prosecutorsy or a member of the executive branch, who

reviewed the nature of detentions, subject in some cases to the detainee!s

right of appeal against adverse decisions, to a judicial panel or grand
jury. 'The role and re3ponslb111ty of - the State prosecutors' office in
French—speaking African ccuntries appeared to be much broader than those.
of their counterparts in Engligh-~speaking African countries. Where a
judiecial organ did not review arrcsis and detentions,; the executive
review body must assume guasi-judicial objectivity and responsibility.
The public prosecutor in many Freunch-speaking African countries appeared.
to have been given major supervisory roles in addition to prosecutlon

| per 88,

34. The right to counsel drew many comments, with controversy centred:
on-at least one stage of the pre~trial procedure. TWhile most delegates
asserted the' neéd for counsel after arraignment, some delegates die-
puted the right to counsel at the time immedizately following arrest.
On one hand, %his wag regarded as a time of critical jeopardy to the .
_ 1nd1v1dua1‘s rightss on the other, & crucial opportunity for the police-
t9-obtain necessary evidence. The opinion was advanced that African
eriminology and police capabilities, were not yet equal ‘o international

=
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standards., Where a suspect was advised by counsel, he would be less
likely to incriminate himself; by the same token, the police would be
correspondingly less likely to collect sufflclent evidence to convict
gullty supspecis. The countevmargumeat was that the presence of counsel
at all stages benefited  the police by cnburlng that they did not over—
gtep their legal bounds, This p01nt of aebata ‘continued unresolved

35. Immunltles from a“resz aad detention were mentioned in several
contexts., As to minors, some objected to any detention whatsoever for
suspects below a minimum age -~ 14 vears was twice mentloned Tiven above
this age level, detention was seversly questioned, especlaliy where
minor offensce were ooncerned, Where detention of juveniles was neces—
sarys special institutions and strict time~limits were advocated., In
the case of other immunitiss, detertion pending trial wae. forbidden in

.some countries wherea charge did not entail serious penalties. Execu—

tive, parllamentary, dwnlomatlc and family 1mmun1t1es Were mentloned

in passing. .

3é.. The rules governing. the grantlng or otherw1se of bail provcked more
elaborate comment. A rule of reason seemed basic to the granting of
bail in mos$ jurisdictions, with an apparent presumption inm favour of
bail in some countries, especially where felonies and offences im |
flagrante delicto were not involved. The main factors that determlned

the grant or refusal of tail related fo flight beyond the jurisdiction

of the uourt, the commigsion of further offences, lnterference with -
witnesses; the execution of sentencés and effective 1nvest;gatlong c¢to.
The granting of bail in accordance with these criteria was gometimes
possible at the initial stages,; e.g., "siation bail' or tail pending
trial at the initiative of the proseoutor, examining magistrate or court
panel, The vequirement of surety in relation to the granting of bail
wag widely criticized as "undemocratic" and unnecessary where other cir-

cumstances permitted hail %o be granted. Some judicial systens granted
- bail only on those whe could pay; obthers allowed pledges of property
" interesty or releazed suspects or accused persons on their own recognl—

zance. The granting of bail in’ conditiong that favnured the Wealthy
suspﬂct or accused. Derson Wwae genexal 3 condemned1

37 Publ;c Secuvnuy cases entall a speclal clasgs of procedufes in éome-

“ jurisdictions, Cenerally . in French—~speaking African countries, the two

cardinal differsnces between such cases and ordinary criminal cases lay
in the definition of the offence and the composition of the review tri-;
bunal. Vaéhe catch-all definitions of such offences provided effective

legal weapons %o the security services but llmlted individual freedom-

of action. by posing uncertain pemal limits. Speoial trlbunals, in normel
or extraordinary circumstances, gppeared to lack the obgact1v1ty of
judicial panels since they often comprised representatives of the execu~
tive and political authorities who need not be jurists. The proper
halanee between publiec sgourity and: the individual’s freedom of action
was a delicate matter. Several delegates urged that ordinary eriminal

- procedures and standards should be applied.to offences against public

security in normal times; and that special public security procedures
be regarded siways as excepiions rather ibhan the rule.
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38. In some jurisdictions, mainly within the French-speaking African

countries; detentions for public gecurity reasons are based on purely
adbinistrative decisions. - In a number of Znglish-speaking African -

-countrles, detenticns without trial for public security reasons are’

purely executive decisions and review tribunals given only on adv1sory

rules, Ghana and Mauritius were among the few of these couniries - £
where the review tribunal can order the release of & detainee. While ' '
some delegates denied the wisdom of any administrative or executive .
detentions in normal tlmes, others discussed llmltatlons that could
nodlify iis excesses, Review by a judicial panel with a short period =
often 2 weeks - with subsequent monthly reviews was mentioned several
times in this regard. Publication of detainees' names in an official.
gazette was algo a common proviso. Arguments against publication -
emphasized the possible prejudice that publication might imply against
the detainees or the danger of defamation. Arguments in favour noted
~the political effectiveness of publication in limiting arbitrary
detentions, the critical need for information by fthe detainee's famlly,
etc., and the irrelsvance of pregudlue -in situations that often did

- pot: lead to: trial,

39. hxtraordlnary situations, it was generally agreed, may require _
‘gpecial measures in limitation of individual rights., In many jurisdicw
tions; especially those following the Freuchexample, the special pro-~
cedures concerning arrest and detention are dictated by statutory law.
However, a formal declaration by high national officials +o put them
into operation is necessary and periodic review by the legislature or
other body is often provided. While recognizing the need for such sus-—-
pensions of normal rights, several delegates warned that emergency
situations tanded to become permanent establishments, and urged that ' -
they should be restricted in +ime as well as in scope to the . mlnlmum
terms possibley w1th official publication of . full partlculars.

40, The Conference recognized that wrltten law cannot always represent
working reality. Three general solutions emerged from the views ex—
pregsed by delegates. Firstly; communication in the sense of informing
the public of their legal rights and the provision of effective appeal’
and review procedures by judicial authorities throughout the country
when rights were threatened. Secondly, the improvemen't in the cuality
of police service, which was often criticized for lack of organization, -
'_1ntegr1ty, legal and technlcal training, requiring increased national
expenditure and other reforms, Thirdly, making administrators at all
levels responsible for improprieties committed in the course of arrests
and detentions within their jurisdictions. = In. this regard, both
English~ and French-speaking African countries already provide possible
review procedures, with sanctions ranging from publication of names of -
officials responsible for improper detentlons, the payment of damages,
to 1mprlsonmenﬁ with hard labour. :
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41 The statemenﬁ was also made that, without a baszo commitment to pro-
eedural fairiiess on the part of the men involved,; no legal machinery '

~could be relied upon to ensure fair treatment of individuals. The general

suggestlons referred $o above appeared to be attempts 1o inject such a
commitment. 1nto the struoture of Afrlcan legal process. -

12, Resolutlon 1 concernlng topic L of the Agenda wag adoPted by the
Conference (see page 19 o .

The gudlclal procese

- Tepic 2 paragraphs (e)w(g) of ‘the Agenda. ‘Independence of the
Judlclary, the executive and the Judlclary ‘and 1nternaﬁ10nal
audlclal processes - :

- 43, The anourable Mr. Justice S.Ds Adeblyl, ngh Court Ju&ge, Lagos
~ State; Nigeria, introduced his. paper on the subject and briefly outlined

the concept of Judlclal review in the English-gpeaking African countries.
There, the tribunals were competent to judge whether laws and decrees were
constltutlonally binding, and could even refuse to apply them. Experience
in hig ccuntry had ‘shown -that the rlght of judicial review and the indepen-

- denée of the Judlclary were respeote& even in ftimes of natlonal crisis and

by mllltary governments.

44. His Exeellency Mr., Alphonse Boni, Chief Justice, Ivory Coast, in imtro-
 ducing his paper on the subject, said he was convinced that the independence

of the judiciary was a vital factor in the dispensing of impartial justice,
The judiciary bad to be protected against the risk of unfortunate repercus~
gions as a result of courageous decisions agaiagt the interests of politi-
cal, financial or'other'authorltles.- Independénce meant that a judge was
bound only by %he law and by his own conscience; this, however, was not

tantamount to complete fréeedom. The judge was answerable if he failed to

discharge his:dqtiee, and should be subject to disciplinary action imposed
by his peers in réspect of his deficiencies., . That was the role of the
ngh Judicial Counoll in the French-speaking Afrloen Gountrleqo -

'45 There followed a lively discussion on the independence of the judiciary.

Some delegates crltlclzed ‘the classical conception of the 1ndependence of
the judiciary and the’ separatlon of powers. For various reasons, they would

- prefer the term “audlclal authority" rather than "Jud1c1a1 power!,

46. Others: counsidered this conceptlcn - of Western origin - contrary to
tradltlonal Afrlcen law, which was characterized by the unity of powers.

Africats’ experience in the traditional system proved that it could not
' safeguard genu%ne impartxalltg in the perfermanee of Judiclal functions,

4. " Other delegates regarded the clagsical eonceptlon as heing not only

contrary to the African tradition but also present-day realities in Africa,
It did not answer the needs of new States in the process.of development.
What was required was, rather, co-operation on the part of the authorities,
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whe ther leglslatlve, executive or Jjudiciary, in the one and the same
State, with-a view to strengthening its development polloy and avoid~
ing any duplication of effort. It would indeed be - prejudicial to the‘,'
stability and development of a country if its judges or magistrates
assumed the right to oppose its leaders' social and economic pollcy

on the pretext of Judlclal 1ndependence.

48, The. eeparatlon of powers was therefore not the 1deal standard andy
in any case, did not correspond to what was happening in practice. ‘A
profound inter-action was taking place between the powers. It was the
kixecutive which appoinited the judges or magistrates and exercised the
right of reprieve; it was the legislature which declared amesties;

and, in the French-speaking Afrlcan countries, it was the Chief of

State who safeguarded the independence of the judiciary. This inter—
action was in point of faot healthy, bécause all the authorities, and
not merely the Judlclary, helped to safeguard the individual'g llbertles.

49, In contrast to the views expressed above, most delegates expressed
their support for the principle of a really independent judiciary. =
They expressed great concern for the respect of human rlghts ina
gystem which did not respect the separation of powers. A Judlclary
independent not only of the executive but also of the one=party eystem,
was the sole safeguard of an impartial trial for the individual, All
political regimes committed errors even if they did so inadvertently.

© There would necegsarily come a time when the people would rise up
against these errors. It was important then that political regimes

be protected from arbitrary popular reprisals. Only an independent
judiciary could ensure this. One~party regimes were multiplying in
Afriea, the need for independent judiciaries was therefore becoming
more urgent. Faced with the concentration of extraordinary powers in
the bhands of a few men, the existence of impartial judges was absolutely
necessary if humen righte were to be guaranteed. '

50.. Some delegates also pointed out that a great deal of abuse could
be perpetrated in the name of development. :

51, 1In answer. to the criticisms levelled at them by those who suppor ted
the classical principle of an lndependent Judlclary, the few partisans
- of a new concept argued that in their opinion ‘collaboration between the
public authorities did not necesearlly 1mply the denial of individual
freedoms,

52. A COmprbmise solution was suggested by a few delegates, between
absolute independence and total subjugation. Of course,_dlsputes could
arise between the executive and the judiciary, but a basic agreement
should exist between the two powers on the lines to be followed. The
"~ judgé would therefors remain the guardian of individual liberty without
conatituting an obstacle t0 the executive authorities in the fisld of |
development.
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53. Other delegates thought that the secret of 1nd1v1dua1 liberty and e
justice was to be found in. the personal integrity of Judges more than ln o
the - legal machinery, since these were likely to vary.« The best amongst
them would only serve- ‘the ideals of those who drafted the ‘1aw. They N
also shared the same ideals.. The real test was therefore the honesty of ,
judges and real respect for their office by the political authorltles. ;

54 . Others again stressed the importance of 1nformat10n and publlc oplnlon'

in the protection of 1nd1v1duel freedoms.

55. A delegate poznted out that the United Vatlons Commission for Human

Rights was studying a draft of principles on equallty in the administra- | .
tion of justice in Whlch is- afflrmed the d951rab111ty of  the independence

of the judiciary. : : : N ' _ ?:”14
56, The independence of the'Department of Public Prosecution was discussed
briefly. Thie office exercised a quasi-judicial function in degiding when

‘proseoution should take place. 1% was, therefore, 1mportant that it should

be protected from undue influence from any quarter. Others observed that
the magistrates of the Department of Public Progecution should not, how-
ever, enjoy the same. 1ndependence in respeot of the executive as. thoge of
the Bench and pointed out that, ih fact, their status was dlfferent from
that of the judge.

57. A discussion on irremovability then followed. Tt was. consldered the
sine qus non of the independence and authority of ‘the Judlclary by many.

Some s however, thought that it was an indefensible prlnelple where eoun—ﬂ
tries lacking an adequate number of trained jurists were concerned. ‘

58, Should African'stetes set up a Pan—African judicial institution For
the suppression of infringements of human rights on their-oon¢inent?e_This

'questlon was the subject of a8 long discusgion.

59. A delegate outlined. 1nternatlonal efforts to date, in the fleld of. the

protection of individual freedoms whether in the form of covenants or
through the channels of the 1aw, such as those existing within the Councll
of Burope, The existence of seriocus infringements of human rlghts in the
world and information concerning them was sufficient Justlfloatlon b0
expect that, today, States would take conorete wteps towards the draftlng
of an international penal code. An official list could set out all those
activities condemned by States, such as torture, for example.. This could
be followed by ar overall study of the most efficient means of controlling

. such practlces. Such practices were often the respon81b111ty of certain o

individuals and not of States, In such cases, there. was no point in con-
demning a State; redress, however, should be sought and obtained for the
victims of the infringement of human rights, This should make it easier
Tor States to accept international judicial processes.

60. . A delegate briefly described the international judicial machinery set
up in 1950 by the member countries of the Council of Europe, under the
Buropean Convention for the Protection of Human Rights and Fundamental

I
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Freedoms. The Buropean Convention permitéed perscrs within the Juris-
diction of eleven memberx countrles, who had exhausted all naticnal
means of redresss; o bring their cases before the Buropean Commission,
which endeavoured to achieve a friendly settlement of the matter. If
this was not achieved, the Comm;ss1on sent a report to the Commitice
of Ministers of the C@uncil'of‘Europeu_ In certain cirocumstances the
case may be referred to the Buropean Court of Human Rights. The dole-
gate pointed out that the Organization of American States and %ths Arab
league had also set up Regional Commissions. The creation of an Asian
Comm1331on for Human nghts was also under cons1aerat10n.

6l. The oreat1on of maohlnery and processes at reglonal 1eve1 waﬂ Pu‘ly_
in conformity with the idea of international order Whlch was in the
minds of the signatories of the United Nations Charter, end with rele-
vant resolutions adopted by the competent United Wations grgaas,

62. The Semlnar on the establishment of Regional Commission of Human
Righte with special reference to Africa, organized by the United 1 Nations,
which was held in Cairoc in 1969, was then dlscussed* The ofTficisl mepre—
sentatives of twenty African Statés had, in their final ﬂecommﬂrda slons
called for the creation of reglonal African comm13810n for %he probec-
tion of human rights. This oomm1391on was not to.exeroise Judicial
powers but to promote human rights in Africa., It should bhe set up with

- United Nations assistance, and that of other international and regional
organizations. - The participants of the Seminar had unanimously taken
this decision and had recommended that the report and the.recommenda-
tions of their Seminar be communicated to the Administratjve Secrsiary—

. Jeneral of the Organization of African Uhlty and the States Members of
that Organization.

63. Although the United Nations General Assembly kad noted the récom~
mendations of this Seminar, no official action had as yet been taken by
the Organization of Africanm Unity. It was pointed out, however, that
the Secretariat of the Organization of African Unity had thought it
preferable, in view of the present condlulons in Africa and the. func-— .
tions of the Organization, to leave it to Member States to place the
recommendations of the Cairo'Seminar on the agenda of its Cornference of

Council of Ministers. . Not one State, including those who kad sent repre- -

sentatives. to the Cairo Semlnar had, however, taken this sien.

64. A delegate pointed out that tbe Organlzatlon of Afri nan Uh*t; wau
the most appropriate organization to serve as the framework for ths
establishment of a commission for the protection of human ”1ghtq. Hs =
meant by this that there should be only one commission at Uhe-panmﬁfrlcan
level, and not a number of commissions fo be set up in eash of the .
Member States. He added that the Gonference should consmder the advis—
ability of setting up such a commission solely from the point of view of ;
the rule of law. It was not for legal specialiszts to raise difficulbies
of a political nature. There was therefore nothing to prevent. the - Gon=
ference from recommending the setting up of such a commission o the
African Governmants and to the Organlzatlon of African Unwtj.
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65.- -Another delegate rcmznded the Conference of the conclusmons of the
African Gongress in Lagos, held in 1961 under the auspices of the’ ‘Inter-—
national Comm1581on of Jurlstm. Thig Congress had recommended the estab—
lishmént of a Commlsszon and an African Court for Human Rigbis on the :
lines of those set up Wlthlﬂ the Counoll of Europe. ' : -

66, A delegate expreased the oplnlon that the creatlon of an 1ntra~Afrlcan
judicial organ for the trial of violations against human rights would be

o ahead of its time. States would still be too jealous of their indépendence
" to agree to give up a part of thelr sovereignty. He suggested, ‘alterna~
tively, that a human Tights commlttee should be set up in each dountry.

i This ‘body, made up of members of the judiciary, lawyers and teachers of

S law would reteive complalnts from 1nd1V1duals, investigate them and reéport

© to the authorltles concerned.. Purthérmore, it would informw the public of

the fundamental rlghts and freedoms of the individual by means of all the
modern methods ‘of communlcatlona .

67 Resolutlon 3 ooncernlng topic 2 paragraphs (o)~ (g) of the Agenda
was adopted by the Conference {see page 21).

Prov131on of 1egal servxces to'1ni1v1duals

Toglc 3 of the Agenda

68. Prof. K Bent31~anhlll H.E. Mr. Alphonse Boni, Chlef Justice of the
Ivory Coast, and H,E, Mr, Mohamed Ben S8lama, President of.the Court of
Appeal of Tunisiay introduced briefly their papers on the subgect. Profes~
sor Beritsi~Enchill 1n1t1ally noted that legal services were needed by
society in'a large seuse as well as by the individual. -Although his paper
and the discussion that followed were focussed upon the latter, he argued
that the ev1deﬂce of w1despread poll*lcal pressures upon courts and jus-—
~tiee offered. Jurlsts a’ new area of responsibility in- wcrklng to harnesa
those pressures. o : :

69 . As to individual legal serv1ces, he noted that equallty before the 1aw
and related matters were the basis for all guarantees of legal assistance
to the indiviaual’. “He commented that the civil-criminal distinction drawm
in wany: Jurlsdlctléns'dld not neceSsarlly make sense fto the population,
who cared. as much or more, about civil matters ~ %enancy, inheritance,’
employment, contracts of purchase, etc. — than about oriminal matters of
arrest and detention. He also referred to the problem of limited legal
regources. in most African States and noted that the burden of many current
legal ald schemes fell quite neav1ly upon the bar. :

70. rHls Excellency Mr. Alphonse Boni emph331zed the two main arguments of
his prepared paper. Flrstly, that although developed countries had enough
lawyers to support legal assistance programmes, Africa did not.  He pro-
posed the estaeblishment of national legal assigtance offices ‘where State
counsel - Would prov1de the required services. Secondly, that even excluding
counsel' *fees, the cost of obtaining Justice could be exorhltant, and ways
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had fo be found to make justice free of the financial burdeiie’ 1mposedﬁ7

‘on the parties,’ . The present system of legal aid in the- Ivory Coast =~ =
gllowed the State to advance the costs of appeals to 1nd1gentﬁpart1es_f.
" dubject to repayment within an extended perlod by the losing. party;

this systém could be extended  to.all causes ih the short run. The -

- long-term solution to the problem might be Ffor the State to flnance'-
~all oosts, but this was now impossible havzng regard to the llmlted
‘F'resources of most Afrlcan countrles. '

‘71 His Excellency Mr. Mohamed Ben Slama revzewed the Tunlslan 1egal
aid system. which offered counsel free of charge in crlmlnal pased both

gt the 1nvest1gatlon stage. and .pending trial {the former upon request

and the latter in every oase), and. in civil cases. 'Aid also included

éxemption from the payment of court fees. Eligibility for legal ald o

“was determmned by special comnittees in.each court: comprls1ng repre-~
‘gentatives of the State prosecutor?s offlce, the bar, and the- judiciary.

Requests for legal aid were considered on two grounds - the financial .
ablllty of the appllcant to go to 1aw and his 1nterest in the matter.

T2 Due to limited resources onl counsel's fees were free in
[) 5 )

Tunisia. Other costs were advanced by the, State. . These: advanees st

- be repaid by parties who lost their cases in court, This practice.

tended to encourage corruption and to avoid that danger, the - State-
should, as soon as this could be done, be- responslble for all costs

R

73.‘ In the dlscu951ons that followed the problem of thé poor o1

however, noted ‘that there was a need for legal "preventive medicine!
If citizens could seek legal advice .and information, at any time,

later costly litigation might well. be forestalled. Despite the néed-w_ 

for: a831stance at trial, general legal adviece clinics might prov1de_¢’_§
important cost benefits. Algerla had 1nst1tuted this practice in '
weekly free consultations with magisirates. Another proposal. advo~,

kcated arbltratlon boards to avomd 11t1gatlon where posszble.

Td e Most of the exzstlng systems prov1de for a Teview body to determ”
‘mine the ellglblllty afor legal aid. .Like the Tunisian commlttees,'”

these’ usually are made up .of representatives of the bar, thé public i

‘ prosecutor’s offlce, and the Judlclary, or: varlous comblnatlons of

the same.i{_f

'75‘“‘Inabilif§ to pay for. legal services is the primary but nof exclu-

give criterion for free legal aid, This means tests appear to be .
standard in all Jegal aid programmes, whereby aid is’ glVBn elther up0n;ﬁ_._
the taklng of a0 path as. to,means or after mare -extensivé (and often

ellglblllty requlres careful definition by the admznlsterlng authoflt;
Jon-finaneial criteris 1nclude _examination of the cause of actlon,

{party*s real 1nterest in the case, etCs. Frlvolous lltlgatlons ‘at the

.
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expense of the State would be doubly injurious. In Zambia, a further
standard of eligibility in its elaborate legal aid prograime is that,
where in remote areas no counsel are available even for those who can
afford their.. servmces, the legal aid department must supply counsel.

This concept was supported by numerous delegates who emphasized that
legal aid must be offered throughout a country, and not merely centred
upon courts in the capltal cltles.

76. With regard to court fees and especially to costs of oounsel, llmlted
resources dictate that priorities be fixed for as31gnment of legal assis~
tance. The highest priority in the existing 1egal aid schemes is usually
llmlted to the provision of counsel to defendants charged with serious
criminal offences. Beyond this point there was less unanimity; some
delegates expounded the view that civil litigation Has oftén asg 1mportant
as criminal cases to the average citizen, especially in comparison to
minor criminal offences. Others argued that civil litigation involved
less awesome (non-governmental) opponents than criminal cases, and the
threatened injury to the citizen was somewhat less direet., Thus with the

_possible exception of labour cases no general system of priorities beyopd

the minimum standard of assistance in serious criminal cases emerged.
(In many jurisdictions labour cases were automatically given legal aid
supported by'traae union organ1zatlons or speclal national 1eglslat10n)

77. Many systems are based on the theory that ‘justice must be free to be
equal, but court fees often provide a derogation of that principle. Some
States absorb all court fees in the case of indigents, others follow the
loan system discussed previously. Several delegates noted that in all
cases, reduction of ccurt fees was highly desirable. There were some
suggestions on and examples of how this could be done or wag being achieved.

. Algeria had removed the "avoud™ from its system (a low-~level legal techni~

cian charged with. preparing procedural papera) and required advocates
themselves to undertake +the avoud's function; court fees had been replaced
by a nominal litigation tax on all levels of civil servant "défenseurs

de Jjustice; other methods related to the reduction of paper work, dupli-

cate forms, etc.

78. By far the most 1nvolved arguments emerged with regard to the provi-
sion of counsel. State defense services existed in some  countries and
were advocated in others. The provision of counsel by the State avoided
the need for voluntary or fee-sacrificing representation by members of
the bar, and provided correlative advantages of instituticnalized support
Tor the preparatlon of an indigent person's defense. Some delegates,

’however, questioned whether citizens would be as frank and trusting with

counsel who were civil gervants as they would be with private practitioners.
Conversely, othérs noted that State counsel would be' more likely %o hendle

'Junpopular polltlcal causes than private members of the bar.

79. The private attorney is, in fact, relled upon by many jurisdictions
to support the peoples® right to counsel where government support is
unavailable or restricted, This often produced practical and ethical
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problems, Pro bopno publico lawyers give free services or services at
an artificially low rate. They are not usually reimbursed for out~
of~pocket expenses,  though this was suggested by at least one dele-
gate. They may even have to pay out of their own pockets for essen-
" tial costs in the prsparation of a case. ‘lawyers' ethics are not
sufficient reinforcements of human naturé: +they tend to pay more
attention to ithelr paying clients and lose interests in briefs that
bring in 1little or no fees. Thus while the appointment of counsel
.often can be non-voluntary - enforced by registration requlrements or
:,Judlclal pressure -~ there is ao simple way to ensure a high profes—
slonal standard in oro bono publico cases.. In cases where much pub—
‘llclty or the possibility of contingency fees are avalleble, volun—
teers may be found and can be relied upon to perform satisfactorily.
In the majority of poor pergons'® cases, however, these motivations
are not present. Thus the bar and bar associations remdin the most
1mportant existing institutions in ensuring adequate professional
representation for the poor by promoting professional ethics and con-
cepts of public service. In the future, the State may create legal
defense funds drawn from court fees, etc., 0 help finance the legal
- aid work of the bar. But the ultimate reality appeared to be that
until the legal manpower and Pinancial resources of African countries
were dramatlcally increased, neitber the government nor the bar could
be relisd upon o suppTy services sufflclent to meet the very great
‘need, .

- 80, Resolution 4 ~roncern1ng toplo 3 of the Agenda was adopted by the
Conference (see page 22). :

'_ Adoption'of the report

Topic 4-of'fhe Agendas Concdlusions, recommendations and '
follow—-up action ' : to : ‘ '

. 81, Four draft resolutlone relaﬁlng to toplc L1, topic 2 paregraphs
“(a) to (4), topic 2 paragraphs (e) to (g) and topic 3 of the Agenda
were presented to the Conference by its Drafting Committee. After
lengthy disocussions by delegates, these draft resolutions were adopted
with amendments and in that form; are embodied in the present report.
Delegates expressed their gratitude to the Emperor, Government and
people of Ethiopla, and the Minister of Justice of the Imperial
Ethiopian Government, extended' their congratulations to the Eooromic

Commission for Africa for the timely initiative it had taken to organize

such an. important Conference of African jurists and thanked the Inter—
natlonal legal Center and the Center for African legal Development for

their 3351etance in connexion with the Conference. Mour related regolu~ -
tions embodled in this report were adopted by the Conference (see pages

19-23). , - . 7

LI
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PART. ITI

RESOLUTIONS ADOPTED: BY THE CUSFERENCE

- RESOLUTION 1

The process of arrest angd. detentlon

The Cunf°rence of Afrlcan Jurlsts on Afrlcan Legal Procesa and
the Indlv dual, o .

o,

~ Canoe 1ng the process of arrest and detentlon,

'Afflrmg.the resolutlons.of the Lagos Conference iﬁdfhié‘regarﬁ,
and = . s ' ‘ _ . _

Deplores and condemns any leglslatlon whlch permlts detentlon
w1thout trlal,

Bm gh351zes the importance of respecting the prov131ons regardlng
the conditions of arrost -and detention contalnea in wvarious criminal
‘codes, and ‘ o :

Urges snat respect for these provigions be extended as far as
' p0351b1e %0 all kinde of arrest and detenticn, and that all Places of
detention shall be sgubject to freguent and regular judicial inspectiong
and that in the recruitment and employment of law enforcement officers
attention be peid to.their suitability, quallflcatlons, training and
that thear xemunera+1on be 1mproved : :

Recommends %o this end, -the establishment of an Institute of
Comparat1un Iawm under the auspices of the Organization. of African
Unity, with the co-cperation of the United Nations and its competent
specialized agesncies and of all 1nter—governmental and nonwgovernmental‘
organlzatlone concerned with the problem, charged W1th.

(L) ﬁhe scientific study and development of law_ln‘Africa; and .

(2)= +thn helding at regular intervals {once or twice a year in
varicus African countries in turn) of study and research
sessionr on African law lasting two or three Weeks at a times
and ,

(3) +he promotion of research into problems of African law and .
the -publication of an African Journal of' Comparative Law. to
be used for the widespread dissemination of the results of
vesearch and of information regarding legal developments.'




E/CN.14/521
Page 20 -

RESOLUTION 2

The judicial processs :
Acoess to courts, trial, rev1ew, ‘judicial remedies and the Ombudsman

The Conference of Afrlcan Jurists on Afrlcan Legal Process and
the Indlvldual, .

Reaffirms the_resolufions of the United Netions Seminar held at

Mexico (1961) stressing that ampare, habeas corpus, mandado de seguaranca

and other means of defending human rights are enduring and essential .~

Juridical institutions for the survival of any civilized community,

Recognizes and recommends that a many-sided approach must be.
undertaken to overcome the economic, social.and human factors whieh
create a gap between the principls that +the courts should be readily
accessible to all and the actualltles of presentwdaygudinlalfaclll—
ties in Afrlca,

Declares that among the medsures that should be undertaken are:

(1) 4n extea51ve 91mpllflcatlon of the rules of procedure
-ggpecially in relation to the institution or commencement of legal .
proceedlngs by any person in partlcular, 1111terate or needy persons,

{2) A sustained programme of civic e&ucatlon d951gned to
communicate a better kriowledge of legal rights and dutiss and thus
promote. the awareness of remedies which would enable the ordinary
man to defend his rights a.nd. in which judges, magistrates, lawyers
and law students have a leadlng role to plays '

(3)- A determined sffort to minimize the cost of judicial pro-
ceedings and to bring justice and the individual closer together by -
increaging the number of courts and exten&lng the use of clrcult
courtsg ‘ .

(4) A thoughtful Africanization of law and prooedure g0 a8 to
increase their understandlng,

(5} The establishment of adequate machinery for the provision.
of legal aid $o persons who otherwise could not afford to prosecute
.oy defend their rights in courty '

(6) 4 scrupulous respect for. the basic elements of fair hearing
including the enforcement of such safeguards as the protection of
witnesses, litigants and counsel; the presumption of innocencej the
protection afforded'by the prirciple ne bis in idem and againfst self-
ineriminations the holding of trlals in public and the curtailment of
delays in dlsp031ng of casess
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(7)(a) The settlement of all judicial bugineds in the ordinary

_ courts of the land end the abolltlon of ell exceptlonal trlbunals,’

(b) The development of an’ adequate syetem for the settlement
ef adm1nlstrat1ve problems .and of adminigtrative courts wlth a channel
of appeals to the hlghest courts in the land, ‘ & -

(e) Where approprlate the creatlon‘of the office of an Ombudsmans
and ' '

(d) The" 1ntroduet10n of some code of non—contentloue admlnlstra~'
tive procedure and approprlate machlnery for its enforcement. § '

RESOLUTION 3

: : ' The audlclal procese-' _ :
Independence of the judiciary, the executive and the Judlclary
o ' and 1nternatlonel Julelal processes

" The Gonference of Afrlcan Jurlsts on, Afrlcan Legal Procese and .
the Ind1v1dua1, ' _ N . .

After con51der;_g the important queetlons regardlng the :independence
of: the. Jjudiciary, the relations between the Judlelary and the exeeutlveg‘
and poselble 1nternatlonal Jjudicial processes,

Afflrms the resolutlons in this regard of the follow1ng Conferencee,
the: Iagos Conference of January 1961 the Rio de Janeiro Cdnference of
1962, the “Bangkok Conference of 1965, and the Dakar Conference. of. 1967,
all held under the eueplces of the International Commission of Jurlsts,

Hdorses - the recommendatlons of tbe Unlted‘ﬁatlone Semlnar on the v
tesﬁabllshment of reglonal commissions on human rlghts w1th epeclal el
reference to Afrlca, held in Celro 1969,. and S -

Reeemmende ‘a8 follows=

(l) That the 1ndependence of the Judlczary be guaranteed in ordex to
ensure the impartiality of justices

(2) That attention be paid to the soclal and economic faetors that
promote stabllity and that jurigts should acknowledge the fact that they
have & Vested interest and a. professional or technical commitiment to. the
task of ngtion~building and that problems of polltlcal morality and . Ghe .
prevalenee of the S§pirit of Justloe within their State are. the: buelnees
of lawyers, :

(3) That sieps be taken to agree’ to an early;fdte'upen a comprehen31ve
eqd Of'Julelal ethlce, which also takes aecount of relatlens betWeen the
Judlciary and the pollce,l enﬁ :




EjCN lebEl
Page .22~

E

(4) That in exergise of political power all: authorlty'be Bub- i
,ordlnated to law and that the protection’ of human rights should be
the prlmarg concern of all the prlnclpal organs of the State°

, (5) With & view to promptlng ‘the better protectlon of human
rlghts, the Conference recommended further:

. (i)-,th&t an African Commission on Human Rights 'be estab—~
lished and charged with the responsibility of collecting and
circulating information relating to legislation and decisions

~ poncerning human rights in annual reports devoted to the ques~ T
tion "of civil righte in Africaj

(ii) that an African Conventibn on Human Rights be concluded;

(111) that every effcrt be made $o harmonize leglslatlon 1n
the, dlfferent Af‘lcan countrles in this regard, e e

(1v; that an Adv1sory'Body be established to which recourse
- may be had for the interprefation of the terms of the Afrlcan
'i:Conventlon on Human ngh-ts5 .and .

, (v) that the various African States be urged to take speedy .

 measures to acceed to or ratify the Intermational - Covenant on- '

“.6ivil and Political Rights, the International. Covenant ot Eeonomlc,
Social and Cultural Rights, the International Convéntion on the

~ EBlimination of all forms of racial discrimination ‘and the OAU

“*Goaventlon governlng speclflc aspects of refugee probiems 1n
fAfrlca, :

() The Gonference welcomes the recommendations of the aforesald
United Nations Seminar bheld in Cairo in 1969 entrusting the Organlza-

~ tion of African Unity with the establishment of a Commlssion for Human
'Rights £6r Africa and invites the COrganization of African’ Uhltx,f;”
hasten the 1mplementat10n of the said recommendations “+taking account
of existing international instruments that have been drafted by the

,Uhlted Nations in this connexion,

RESOTUTION 4

Provision of legal services o individuals

_ The Gonference of Afrlcan Jurlsts on Afrlcan ngal Process and ;ﬂ f -
the Ind1v1dua1 1L'_g.‘f _ : : T S

é*; On the questlon of legal ald the Conference,

fo Emgh531zes that 1t is essential to the fair and 1mpart1al admlnlstra—
‘fjflon ©of: justice that rlch and poor allke should have equal aoccess to the
“dourts and to. the a351stance ‘of tralned legad personnel and thatthis
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consideration imposes an obllgatlon on governments and on the legal
Profession Yo' devige adequate machlnery for enguring. that the ideal
of equal justice before. the law becomes a living reality that supports
the development of a spirit of justice in the society.

‘ RESOLUTIQN;5 _;;;[ﬁq '*fff
Vote of thanks to the. Imperial: uthloplan Government

g Conference “of Afrlcan Jurlets on Afrloan Legal Process and o

“the Ind1v1dual, ';

e 33351rous of VOlclng 1ts gratltude to HIS Imperlal Magesty, Halle— .
Selasele Iy Emperor of “Bthiopia, and the Government and people of -

Athiopia for the warm Welcome given to all the delegates to the
Conferenoe, .

N bxzresses 1ts appreclatlon and thanks to the Imperlal hthloplan

-Government.

RESOLUTION 6
Vote of thanke +0 the Minigter iof. Juetlce
; of the Juperial mthloplan Government

The Conference of African Juriste on African legal Process and
the Individual,

‘Desirous of expressing its gratitude to His Excellency Ato Akale
Work Habte Wold, Minister of Justice of the Imperial Ethiopian Govern—
ment, for officially opening the Conference of -African Jurists on
African Legal Process and the Individual,

Exgresees its appreciation and thanks to ‘His Excellency Ato Akale

Work Habte Wold.

RESCOLUTION 7

Vote of thanks to the Imternational Iegal Center and the
‘ Center for African legal Development

The Conference of Afrlcan Jurigts on African legal Process and
the Individual, :

Mlndful of the aselstance rendered by the International Iegal Center
of New York and the Center for African legal Development, Faculty of law,
Haile Selagsie I University, Addis Ababa, in the realization of the
Conference, A _ - R A
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Bxgress g ita appreclatlon and thanks to the Internatlonal Legal
Center and the uenue* for Afrlcan Legal Development. ,

RESQLUTION 8 _

- Cengratulations to the secretariat of the A
' _ Economic Gommission for Africa

-

Tha Conférence of Afrlcan Jurlsts on Afrlcan Legal Process and
the IAlelduaL, __'_ ‘ : ‘

Con31dLr1nﬁ the pzoneerlng and significant efforts made by the
secretariat of the Keonomic Commission for Africa in the organization
and convening of +this Conference and the very satlsfactory results . -
achieved by the Gonferenoe, .

Aot il

tha Con¢erenoe,

Consoious of +the magnitude of the task assumed by the secretariat
of the Loonomit Comm1581on for Africa and of the devotion shown by 1ts
stafl, : _

Heartily oongratulates;the_Exedutive'Seoretary.of:the'Economic
Commlssion for Africa and those members of his staff whose efforts
contributed %o the conduct and great success of this Conference.
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CAWEX I

~ AGENDA

Opening of the Conference

Topic 1i _The proqess of arrest and detentions

~ arrest and detention for criminal offensess

- arreﬂt'and-detention_for public securitys

= limitations on arrest and detention

Topic 2: The judicial process:

(a)
(1)
(o)
(d)
(e)
(£)
(&)

access to courtss

trials

reviews

judicial remedies and the Ombudsman;
independende of the judiciary;
the executive and the judiclarys

international judicial processes

Topic 3¢ ‘Provision of legal services to individuals

Topic 4 Adoption of the repbrta Conclusions,‘recoﬁmendafions
. - and follgw-up action ‘ :

Formal_closihg
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LIsT op PARTIGIPANTS / LISTE D&S PARTICIPANTS

PARTICIPANTS DESIGNATED BY GOVERNE&NTS /
PARTICIPANTS DESIGNES PAR IES GOUVERNEMhHTS

Algeria / Algérie
M. Yahia-Cherif

Conseiller & la Cour dlappel
Conseiller au Minigtére
de 1z justice

Alger

Burundi

M. Gabrlel Mpozagara
Procureur général
Bugumbura

M. Cyrllle Fzohabonayo

Directeur de Cabinet au Ministire
. de la Justlce'

Bugumbura

Cameroon-/ Cameroun

M. Mbella Wbappé

DMrecte 12r des affaires Judlclclres
et du Sceau

Ministdre de 1la justice

Yaoundé

M. R. Jean Mbaya'

Congeiller technigue de 1a Prégidence
de la Républigue fédérzle du Camsroun

~Yaoundé

Gentral Afrlcan Republic / Republlque centrafrlcalne

M. A. CGrothe
Directeur général

des Services Judiciaires -
Bangul

" Chad / Tohad

M. Oumar Mahamat
Procureur de l1a Repabllque
Fort—-lamy :
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Participante designated by sovernments (cont'd) /
Participants-désignés par les gouvernements (suite).

Demooratic Republic of Cbngo / Républigue démocratique du Congo.

M. José-Patrick Nimy

Magistrat 3 la Cour
supréme de justice

Xinshaga

M. B. Bulambo

Deuxidme secrdtaire

Ambaggade du Congo
Addis-Abéba

Ethiopia / Ethiopie

The Hon. Ato Amanuel Amdenmichael
Attorney~General :
Addis Abala '

The Hon. Ato Tadesse Abdi
Judge of the High Court
Addis Ababa -

" Gabon

M, B. Mepas

Magistrat et Directeur de
Vadpinistration judiciaire

Ministére de la justice

Libreville

Qhana
Mr. M.A.P, Ribeiro
State Attorney

Ministry of Jusiice
Aoccra

Mr, G.F.A. Sawyerr
Lecturer, Paculty of Iaw
University of Ghana
Legon :

Ivory Coast / O8te~d'Ivoire

I Gérard CGoudot .
Directeur de Cabinet de 1a
Cour supréme ’

Abidjan

M., Brizoua-Bi ,
Magistrat, Cour supréme
Abidjan




Partlclpants degisgnated by governments (cont‘d) /

- Pariicipants dé31gnes par les gouvernements (sulte)‘

_KEnya / Kenya

Mr. James ¥arugu
 Deputy Public Prosecutor

- Attorney-General's Department
Nairobi

leerla / Libéria -

Hr, Jemes Vewﬁon Garnett
Agsigtant Attornetheneral
Monrovaa :

Libya / ibye
~.Mr, A.M. Baeid

-+ Counsellor, Mlnlstry of Justice o
Trlpoll

Madagascar

‘M, Victor Ramanltra
Procureur général _

prés la Cour d'appel
. Tananarive

- Mauritius / Maurice

Mr. Victor Glover
Principal Crown Counsel
Ministry of Justice
Part Louis

gerla /‘Vlgerla

lir. BSolomon 0. Sogbetun
Legal Adviger

Faderal Mlnlstry of Justice
Iagos

Somalla / Somalle-

Dr. Ahmed Mohamed Darman
Soma ll Ambassador to Ethiopia

¥Mr. Yusef J. Buraleh
Counsellor ‘

. Somali Embagsy
Addis Ababe

E:/CN 14/521
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Participants desgignated by governments (contfd) /
Participants d931gnes par les gouvernements (sulte)

i R T
-

Sudan / Soudan

¥r, Mohamed Salih Mohammed
Solicitor General-
Ministry of Justioce
Khartoum

Swaziland / Souaziland

Senator D. Lukele
Attorney/Senator
Swazl Parliament
¥babane

Tanzania / Tanzanie

C ¥r., T, MM, Mwakasendo
Assistant Attorney“General
‘Dar-es—Sglaam

¥r. EX., Katua
Secretary, Permanent
Commisgsion of Enquiry
Dar-eg—Salaan

Mr. ¥.M. Lugoe

legal Secretary

Embasgsy of Tanzania
- Addis Aibaba

M, X.R. Creppy
Congeiller technique
Ministére de la justice
Lomé

Tunigia / Tunisie
S,E. M. Mohamed Ben Slama
Président de Chambre

Cour de Cassa tion
Tunis

Uganda / Ouganda -

The Hon. P.J.‘Nkambo Mugerwa ';~Lf;f‘
Attorney—General
Kampala

Mr, M.B. Matowvu
. Principal. State Attorney.
Kampala
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Participants desisnated hy governpments (cont‘d) /-

Participants désignés par :les. gouvemements (su:r.te)

' United Arab Republic / Republique arabe unie
' H.E. Mr, Justice Badawi I. Hamouda

Chairman _
Bupreme High Court
Cairo

Miss laila Bmara
Diplomat, Foreign Ministry
Cadro-

Uppex Volta / Faute—Volta

M. Jean-Marie Aplau

Avocat général prés la Gour supréme

Procureur de la République
Ouagadougon

Zambia / Zambie
Mr, Sebastian Zulu
Permanent Secretary/

Solicitor Qeneral
Tusaka

B/CN.14/521
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EMINENT AFRICAN JURISTS PARTTICIPATING IN THEIR OWN RIGHT /
ENINENTS JURISTES AFRICAINS PARTICIPAVT ES QUALITE

-The Rt. Hon. Sir Adetokumbo Ademola

K.B.Bey CoFuRa, P.C.

) thef Justice of ngerla

The Hon. Mr. Justice 8.D, Adebiyi
High Court, ILagos, Nigeria

Prof. K. Bentsi~Enchill
Professor of Iaw
Acera, Ghana

5.E. M. Alphonse Boni
Président de la Cour supréme
ﬁbldgan, Céte~d'Ivoire

M. Abdoulaye Diop
Conseiller & la Cour supréme
Palais de justice

Dakar, Sénégal
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 Eminent African Jjurists partidipating in their own right (cont'd) /

Eminents juristes africains participant es qua lité. (suite)

H.E. Dr. Ismail Ghanem . .
Ambassador, Permanent UAR.
Delegate to UNESCO

Paris, France

Tne Hon. Mr. Justice F.P K. Kinicha
Chairman, Permanent Commission of
Enguiry, Dar~es—Salaam, Tanzanla

Dr. HeS. MarcuSnJones
Department of Iaw

Fourah Bay College
University of Sierra Ieone
Fourah Bay, Sierra ieone

The Hon. Mr. Justice C.I. Moollan
Judge of the Supreme Court
Port-Louis, Mauritius

Professeur P.C., Nguya-Ndila
Faculté de droit .
Université Lovanium, Kinghasa
République démocratigue du Congo

M. Paul Nikyema
Vice~Président

Cour dlappel
Ouagadougou, Haute—Volta

The Hon. Mr, Justice M, A. Odesanya
- High Court, Iagos, Wigeria

H.E. The Hon. Mr. Nii Amaa Olleﬂnu
Speaker, National Assembly of Ghana
Accra, Ghana :

M. Placide Pandanzyla
Apsistant d'université
Université Lovanium
leuven, Belgique

M, Ahmed Ben Sedrine
Conseiller

Cour de cassation
Tunis,; Tunisie

_'Mrn'Mahdi A, Sharif
Advocate : :
Khartoum, Sudan
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OBSERV“RS DESIGIATED BY. URGANTZATIGNS AND IESTITUTES / :
OBSERW&T&URS DESIONES:FAR . DES: ORGANISATIONS 8P DES. INSTITHTS

Canadian Governmeﬁt“/'Gouvernemeat -di Canada

Mr. B, ‘Richmond Olson, Gl Ce

Director, legal Research and

Plamning, Departmenty of Justlce o o A
Ottavwa _ L S e

‘United Nations ngh Commigaioner for Refugees: (UNHCR) /

Jamaican Government / Gouvernemeﬁt'du Jamaica-,
" Mr. B Amton Foremsn |
- Ambagsador for Jamaica .
Embassy of Jamaica -
Addisg Ababa

United Nations Euman nghts Division / DlVlSlOn des dr01ts de )
1'homme de. 1‘Organlsat10n des Natlons Uhles L

Mr. Henr:!. Mazoud
Senior Officer
Division of Human nghts

Haut Commissaire des Nations Unies pour les refugles (HGNUR)

Mr, J.B. R. Candappa -
Iegal Officer

Mo . B‘W‘&klra
Délégusé ad301nt du HCR

International labour Organlsatlon (1m0} /
Organlsatlon internationale du Travail (OIT)

M, M.O.A, Naisi
Directeur régional
Addis—Abdba

M., P. Adossama
.Haut fonctionnaire

Mr. C.A., Jolmson
Regionel Information Officer

'Uhlted.Natloﬁs Bducational, Scientific and éaltural‘brganlﬁatlon

(UNESCO) / Organisation des Nations Uhles DOUL l’éducatlon, la
sclence at la culture [T : : REEEREE

M. Erio Armerding e
Représentant de 1IUNESCO aupres i
de la CLA et de 110UA .
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Observers designated.by onganirations and institutes (cont'd) /

Observateurs désignés par des: organisations et des institute (suite)

Commonwealth Secrsfariat / Secrétariat de Commonweslth .

Mr. T.0. Kellock, G.C.
Director,; Iegal Division

Council of Burope / Conssil de 1'Burcps
Dr. A.H. Robasrtzon
Director of Human Rights

Organization of African Unity (04U) /
Organisation de 1'unité africaine (OUA)

¥, Bassirou Baryy
Congeiller Jjuridique
Baba'i Internafional Community /
Communauté internationalse Bahalie
Kegnazmatoh (ila WMichael Bahta

International Commission of Jurists (ICT) /
Commission insernationes de juriste$.(CIJ)
Mr. Niall MacDermobt, QeCe - -
Secretary-QGeneral - : '

International Iegal Cenber (ILC)
Mr. John R. Howard
_President .
Dr., John 8. Bainbridge.
Director for Africa

Mrg. Terry Woed
Associate Director
- Resources for Development .

Phelpa—-Stokes Fund

The Hon. Frankiin H. Williams
Presgident
Mr. Robert L. Carter.

o lawyerc s und

Pan-African Workers Congress
Dr. Gebremikael G. Selassie
Permanent Representative of the

Pan~African Workers (Longress
- Addis Abala :

ey
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Observers degisnated by organizations and 1nst1tutes (conttd) ./

Observateurs d331gnes par des grganigations et des 1nst1tuts (sulte)

- World Federation of World' Federallsts (WAWF) / Nauvement

universsal. pour une. federatlon mondiale

Ato Abraham Tsegaye

Afo Ali Zegeye

Ato Tadesse Xahessayse
40 Tessemz Bedasso

Ato Yusuf Hamid Nasser

Ato Zeudle Beda&a

Center for Afrlcan 1egal Developuént (CAID) /
Centre de développement juridigue africain (CDJA)

Dr. Thlerry Verhelst
Associate Director .

Dr, Milletie
Professor;. Faculty of Law
Haile' Sela531e_1 University

Mr. Z.Y.0. Plater
Lecturer, Faculty of lLaw
Haile Selassie I University -

Faoulty of law, Haile Selassie I University /.

Faculté de droit, Unlver31te Haile Selassle Ter

Dr. C. Thompson
Dean

Miss K. O'Donovan
Professor of law

" B.v. Tennery
Professor

Dr. Frauz lang
Associgate Professor

krs, Nellié Okello . ' -
Staff Asgistant :

Thé Urban Center, Columbia Univeréitz

¥Mr. Lloyd A, Johnson
Director

The Senegal Commlttee for Human nghts / Comlte
génégalsie des droits de 1'homme

M. Seydou Ba
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. Observers de51gnated by organlzatlons and institutes (cont‘d) /
Observateurs. designes par des ‘organisations ot dos instituts (sulte)

Association for Exchange Programmes with Developing Countrles /
Association pour les programmes d‘echanges avec 1es p%ys en voie .
- de développement - .

Avvocato Carmelo Conte
Secretary-General

Dr., Nicolino Mohamed
Max Planck Institute for Foreign and International Penal-Lan/i'
Institut Max Planck pour le droit pénal éiranger et international

Dr., Barbara Huber
Référent

Taternational Institute of Human nghts (Strasbourg, France) /
Institut international des droits de l'homme o=

Misg Myrna Macquarrie _
Tniversity of California
Berkeley, California

Individual observers /.Observateurs i titre personnel

The Hon. Mr. Clarence Clyde F@rguson, Jr.
- US Ambassador to Uganda
Kampala, Uganda

" M. Jacques G. Kamanda
Avocat
QUA :
Addis—Abéba,_Ethippie
Ato Saleh A, Xebire
Advocate, High Court
- Addis Ababa, Ethiopia

_'Ato Getahun Hunegnaw
Attorney-at-law L : |
Addig Ababa. Bthiopia : - .
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¢ LIST OF DOCUMENTS ~

- Congtit t1ona¢ gtarantees af the 1nd1v1dua1 )

Center for African Legal Development, Faculty of
law, Haile Selassie I Unnverslty, Addls Ababa,
Ethlopna

'The - procedure of arresb and detention -

Mr. Ahmed Ben Sedrine, Advocate—{feneral
of the Gourt of Appeal, Tunlala ,

Human rights cases and: Afriocan ‘courts -
A,¥M. Akiwumi, Regional Adviser,
Econopic Commigsion for Africa

The legal process: Accezs to the caurts,Aéroeaa&mf
ings, review and legal remedies -
HoE. Mr. Alphonse Boni, Chief Jusiice, Ivmry Coast

Seme exseptional sourts and procedures
in ecriminal matters -
Center for African legal Development, Faculty of -
Law, Haile Selasgeie I University, Addis Ababa

‘The Ombudeman and the Permanent Conmission of Enqulry -

The Hon., Mr, Juatice M.P.K. Kimicha, Chairman,
Permancav Uommission i Enyulry, Tanzania
The Ombudsman in Africa -

Center for African Legal Development Bhoulty of -
law, Haile Selassie I University, Addis Ababa

The legal process: Independence of the judiclary -
H,B. Mr. Alphomse Boni, Chief Justice, Ivory Coast

The judiciary -

Center for African legal Development, Faoulty of
law, Haile Selassie I University, Addis Ababa

. The legal process: The executive and the judiciary -

‘ H.BE. Mr. Alphonse Boni, Chief Justice, Ivory Coast

The executive and the Jjudiciary:. The Nzgerlam
experience -~
The Hon. Mr, Justice S.D, Adebiyi,
High Court of Wigeria )

The legal‘prbcess: International legal process ~—
E.E. Mr., Alpbhonse Boni, Chief Justice, Ivory Coast



