
ECA/PHSD/SDU/93/7:l[(b)(i)l

UNITED NATIONS

ECONOMIC COMMISSION FOR AFRICA

Public Administration, Human Resources

and Social Development Division

THE ADMINISTRATION OF JUVENILE JUSTICE IN

EASTERN AND SOUTHERN AFRICA

June 1993



ECA/PHSD/SDU/93/7:l[(b)(i)]

THE ADMTJISTRATION OF JUVENILE JUSTICE IN

EASTERN AND SOUTHERN AFRICA

By resolution 40/33 of 29 November 1985, the United

Nations General Assembly adopted the Hnifcfifl- Nflt-i Qns

Minimum Ru] ?f= for *hft Administration Of Juvenile Justice

"paiina Rules"). The resolution urges all concerned to ensure

concerted and sustained efforts to implement the principles

contained in the R^-iina rules, in such areas as training and

exchange of personnel, research and evaluation and the

development of alternatives to institutionalization of juvenile

offenders. The p^jinn Rules emphasises that juvenile justice

should be conceived within a comprehensive framework of a social

policy for all juveniles, and implemented within the context of

economic, social and cultural conditions prevailing in each

country. Accordingly, this report has been prepared in the

response to the "Beijing Rules", particularly as regards research

and data collection on the administration of juvenile justice.

The report attempts to analyse the nature and type of juvenile

justice in operation in eastern and southern African countries.

GENERAL ANALYSIS OF OVERALL NATIONAL SYSTEMS FOR THE

ADMINISTRATION OF JUSTICE AND REHABILITATION OF OFFENDERS

All countries in Eastern and Southern Africa have their

criminal law and forms of punishment embodied in their respective

Penal Codes or other statutes. The Penal Codes, which are

substantially the same in all these countries, were introduced

in the region during the British colonial rule. In Kenya and

Zambia, for instance, the Penal Codes, introduced in 1930 and

1931, respectively, were based on the Colonial Office Model Code,

amended to suit local conditions, which was itself based on the

Queensland Code. In most countries in the subregion, the Penal

Codes have remained substantially the same as they were at the

time they were introduced by the colonial power. The only
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amendments to thes i codes have been the introduction of both

harsh sentences such as the death penalty for the offence of

aggravated robbery and minimum sentences for offences such as

stock theft and theft of a motor-vehicle.1/ Other changes to

the Penal Codes have been the inserting of new offences such as

insulting the President and the Flag, designed to promote respect

of the high office and to enhance feelings of patriotism in the

citizenry of new nations.

Botswana, however, seems to be the exception in as far as

the common origin of the region's Penal Code is concerned. In

the first place, the Botswana Penal Code was introduced only in

1964. Secondly, it was neither directly based on the Colonial

Office Model Code nor on the Queensland Code. It drew heavily

upon the East and Central African Codes. To that extent it can

be said that the Botswana Penal Code, like all others in the

subregion, derives its principles from the English law.

An interesting provision common to all the countries in the

sub-region is the insertion, in their independence constitutions,

of a provision that: "no person shall be tried and convicted of

a criminal offence unless that offence is defined and the penalty

thereof prescribed in a written law".2/ By implication,, these

countries have denied themselves the benefit of customary

criminal law as well as that of common law and punishment,

because offences under both laws are not written. Both customary

and common law crimes do apply if they have been incorporated in

written law, but few countries, if any, have done so in the sub-

region. It means that the criminal law and criminal justice

systems in the sub-region are largely not founded upon African

beliefs and practices, but upon alien concepts derived from the

English law.

In all the countries of the sub-region, there are four

levels of courts, each of which is a subject of a separate piece

of legislation. At the top of the court hierarchy is the Supreme

Court or the Court of Appeal, followed by the High Court. Next
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in line are subordir ate courts or magistrates's courts and at the

bottom are local courts or primary courts. Procedures in these

courts, particularly the Supreme or Appeal Court and the High

Court, are patterned on the English superior courts. Section 260

of the Zambian Criminal Procedure Code, for example, states:

"The practice of the High Court in its jurisdiction
shall be assimilated, as clearly as circumstances will
permit, to the practice of Her Britannic Majesty's
High Court of Justice in its criminal jurisdiction and
General Goal Delivery of England".

In the case of subordinate or magistrates's courts,

jurisdiction is exercised according to the provisions of criminal

procedure codes of the various countries in the sub-region. But

in the absence of a specific rule on any given procedural matter,

English procedures and practices; apply. In the majority of the

countries of the sub-region, legal proceedings are conducted in

English as the official language. Translation is provided free

of charge by the court to those defendants who elect to speak

their own language, as indeed the majority do.2/ In Kenya,

court proceedings are both in English and Kiswahili as the latter

is also an official language while in Tanzania, the language of

primary courts is Kiswahili.4./

Punishment

In all the countries under study, punishment for offenders

is provided for in the Penal Codes. Sentences open to the courts

to impose include: death, imprisonment, suspended sentence,

corporal punishment, fines, forfeiture, compensation, security

for keeping the peace and being of good behaviour, probation,

deportation, absolute and conditional discharge and extra-mural

penal employment.

The death penalty is mandatory for treason, murder and

aggravated robbery in most countries of the sub-region. In

Zambia, the death penalty is no longer mandatory for murder, but
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the court can imp >se a sentence of imprisonment on any one

convicted of murder if there are "extenuating circumstances",

which are "facts associated with the offence which would diminish

morally the degree of the convicted person's guilt".IL/ In

deciding whether or not there are extenuating circumstances, the

court may consider the standard of behaviour expected of an

ordinary person in a given community to which the convicted

person belongs. The exact meaning of extenuating circumstances

remains to be seen, as this is a new type of legislation. In

Kenya, the death penalty is also mandatory for those convicted

of administration of unlawful oaths to commit offences. In all

countries, the death penalty cannot be imposed on a juvenile at

the time of the offence. This means that even if prosecution and

conviction occur at the time the juvenile has attained adulthood,

the death sentence cannot be imposed on him.

The death penalty cannot be imposed on a pregnant woman, but

none of the Penal Codes in the sub-region seems to specify at

what stage in the criminal process the pregnancy should have

occurred for the woman to benefit from this exception.

Nevertheless, since this exception is designed to protect the

life of the unborn child, it is immaterial whether the woman

became pregnant before or after her conviction. It is, however,

unclear if a woman who deliberately becomes pregnant in order to

escape the death penalty will be allowed to benefit from this

exception. The final decision as to whether the death sentence

should be effected lies with the Head of State, through the

prerogative of clemency.

In most countries, imprisonment is imposed with or without

hard labour. It may also be in addition or in lieu of a fine.

Imprisonment is mandatory for certain offences in the sub-region.

For example, in Zambia, it is mandatory for stock theft, theft

of a motor-vehicle and aggravated robbery which does not involve

a firearm. A first offender convicted of either stock theft or

theft of a motor-vehicle is sentenced to a minimum term of five

years. Any person committing these offences for the second or
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subsequent time is sentenced to a prison term of not less than

seven years.£/ In Tanzania, the Minimum Sentences Act, 1972,

specifies the offences to which mandatory prison sentences apply.

These offences are: robbery, house-breaking and burglary, corrupt

transactions with an agent and stealing by a person in public

service. For all these offences, except robbery and corrupt

transactions, the minimum sentence is three years imprisonment.

But any person with a conviction within the previous seven years

is sentenced to a minimum term of five years of imprisonment.

As for robbery, the minimum sentence is seven years of

imprisonment if the property involved is valued at 5,000/-

shillings or more. In the case of corrupt transactions, the

minimum sentence is five years of imprisonment if the transaction

involves more than 5,000/- shillings. Minimum sentences,

however, do not apply to juveniles. Imprisonment is the most

common form of sentence for those offenders convicted of Penal

Code offences in most of these countries, particularly in Zambia

and Kenya. Fines, however, are the most frequently imposed

penalty for non-penal code offences. In 1980, for instance, 88%

of those who appeared in magistrates' courts in Nairobi and

Mombasa for non-penal code offences were fined.2/

Corporal punishment in all countries of the sub-region means

caning. This sentence is never imposed on female offenders, nor

can it be imposed in default of payment of 3 fine. Caning may

be imposed on juvenile offenders in addition to or in

substitution of any other punishment.fi/ In Kenya, caning is

imposed only on juvenile offenders. In Zambia it applies to both

juvenile and adult offenders and in the case of juveniles, the

number of strokes cannot exceed twelve and in the case of adult

offenders, it cannot exceed twenty-four. Caning can be ordered

on adult offenders who are convicted of burglary, house breaking,

rape and incident assault on females. It can also be ordered in

the case of persons under the age of twenty-one, who are

convicted of offences punishable for a term not exceeding three

months,9y in addition to or in substitution of that sentence.
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In Zimbabwe, the Supreme Court has held that caning is inhuman

and degrading and it is no longer applicable as a sentence.

All the countries in the sub-region maintain prisons and

detention centres both for punishment and rehabilitation of

offenders. The administration of prisons and detention centres

is vested in the Commissioner of Prisons, who is under the

general direction of the Minister for Home Affairs. The Minister

enjoys the power to declare any building a prison and also to

declare that any particular building is no longer a prison.

In all countries, remission of a third of a sentence is

possible upon good behaviour as long as the prisoner is sentenced

to a term of not less than one month. But no prisoner can be

released on remission until he has served one month of his

sentence. In Kenya, there is a Review Board, appointed by the

President, with power to review sentences of all prisoners

serving a sentence of more than seven years, including those

sentenced to life imprisonment. The Board advises the President

on the exercise of the prerogative of clemency. Parole also

exists. It allows the Commissioner of Prisons to release a

person within three months of the date of his release. The

Commissioner specifies the conditions to be attached to parole

and it usually applies to prisoners serving a sentence of not

less than four years

Rehabilitation of Offenders

In Tanzania, rehabilitation of offenders is regulated by the

Settlement of Offenders Act of 1969, whose main task is to

establish self-reliant agricultural communities for the and

rehabilitation of offenders. The Act covers mostly property

offenders including those convicted for robbery, theft and for

receiving stolen property. The resettlement order is made within

thirty days of the conviction, on the recommendation of the

Commissioner of Social Welfare and can last up to two

years.12/ The Minister for Home Affairs may rescind the
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resettlement order on an application by the settler, the officer-

in-charge or the Commissioner of Social Welfare. This is usually

done after taking into consideration the conduct of the settler

and any other circumstances the Minister may deem relevant. The

officer-in-charge of a resettlement centre is empowered to grant

leave of absence, for a period of seven days, to any inmate who

has been at the centre continuously for a period of twelve

months, and such inmate must not have been granted leave of

absence within the previous twelve months.X3J

In the Zambian context, rehabilitation of offenders entails

education of prisoners while in prison, particularly in

vocational skills such as carpentry, brick-laying, tailoring and

agriculture. Immediately after prisoners have been committed to

prison, the Prison Reception Board meets to interview them. The

interview is designed, among other things, to investigate the

background of each inmate, his/her rehabilitation needs, on the

basis of which he/she is given the type of training programme

that best suits him/her. Although religious education is also

available to inmates, emphasis is placed on vocational training.

Upon their release, ex-prisoners are expected to utilise the

skills acquired in prison for wage-or self-employment.

A recent innovation in the Zambian prison system is the

introduction of "open air" prisons. These are actually prison

farms and are therefore economic assets, as they contribute

significantly to the food requirement of the country. At

present, there are thirty-two "open-air" prisons nation-wide,

established in the last seven to eight years. The policy of the

government is for each of the fifty-three districts to have at

least one such prison. A typical "open-air" prison has one

office block, a kitchen, a mechanic workshop and several

dormitories. Neither the dormitory nor the farm itself is fenced

and inmates walk about freely with minimal restrictions. The

dormitories are surrounded by several sentry houses which are

manned by guards, who are inmates themselves. Inmates are

expected to work daily on the farm, except on Sundays. The day-
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to-day affairs of the prison, such as matters of discipline,

working groups, food preparation and distribution are carried out

by prisoners themselves through captains and prefects. Prison

officers get involved only when problems arise. The prison

regime is so relaxed that one would expect escapes to be the

major problem, but this is not the case. Escapes are foiled by

an elaborate intelligence network involving inmates themselves.

The few who manage to escape are easily caught by inmates who

fear the tightening-up of rules that would follow a successful

escape. During their free time, prisoners entertain themselves

to a variety of traditional dances and drama.

Admission to an "open-air" prison is restricted to three

groups of offenders, namely, those convicted of minor offences

such as assault and those convicted of offences for which they

are sentenced to imprisonment for two years and below. In both

categories, prisoners must be first offenders. The third group

consists of recidivists who are occasionally sent to these

prisons, but only after careful screening has been made.

Role of the Police Force

In all countries of the subregion, the police force is the

only organ of the state charged with a statutory responsibility

of preventing and detecting crime as well as apprehending

offenders. The police also act as prosecutors, especially in the

subordinate or magistrates' courts. Police prosectors have had

additional training in prosecution for a period ranging from nine

to twelve months. In both the High Court and the Supreme Court,

prosecutors are fully qualified lawyers known as state advocates.

The police forces in these countries were created by the former

colonial powers and handed over to the nationalist leaders at

independence. They are characterised by a rigid and centralised

command structure. At the top of the command hierarchy is the

Inspector-General of Police or the Commissioner of Police,

appointed by the Head of State. The police forces in most of
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these countries are, therefore, generally accountable to their

respective political authorities.

Most of their training, which lasts between six to twelve

months, is characterised by military drill, sometimes at the

expense of law and procedure, human rights in law enforcement,

the constitution and democracy, police-public relations and other

relevant subjects. The most important qualification for

recruitment into the police force as a constable, still remains

"physical", in terms of height and chest measurements. No

psychological tests are conducted among recruits to assess their

motivation levels, interests, temperament and their ability to

cope with and operate under pressure. By-and-large, the police

forces in most of these countries are poorly trained and

motivated. To the majority of the people in the sub-region,

nothing much has changed since the colonial days and there is

still much mutual mistrust between the police and the public.

STATUTORY/LEGISLATIVE PROVISIONS CONCERNING JUVENILE OFFENDERS

AND JUVENILE JUSTICE

The Legal Definition of Juvenile and Age of Criminal

Responsibility

Rule 2 of the "Beiiina Rules" defines a juvenile as "a

child or young person who, under the respective legal systems,

may be dealt with for an offence in a manner which is different

from an adult", and a juvenile offender as "a child or young

person who is alleged to have committed or who has been found to

have committed an offence. However, the Rule stresses the need

for flexibility in the application of these definitions by member

States, in accordance with their respective legal systems and

concepts. It is no surprise therefore that the various countries

in the eastern and southern Africa vary considerably in their

definition of a juvenile, a juvenile offender and in what is

considered the age of criminal responsibility.
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The law relating to juveniles in Zambia is found in the

Juveniles Act, Cap 217 of the Laws of Zambia and the Penal Code,

Cap 146 of the Laws of Zambia. In Kenya, the law relating to

juveniles as well as the establishment of the juvenile court is

found in the Children and Young Persons Act, Cap 114 of the Laws

of Kenya. In Botswana, The Children's Act, 1981, regulates the

appearance in court and trial of juvenile offenders. Under the

Zambian Penal Code, a person of eight years and below is not

criminally responsible for any act or omission.2A/ KenyaX5/

has the same minimum age of criminal responsibility as Zambia,

but in Tanzania and Botswana, a person of seven years and below

is not criminally responsible. In Zambia, a person above the age

of eight years but below twelve years can be criminally

responsible for his actions if it is proved that at the time of

the act or omission, he had capacity to know that what he was

doing was wrong. As far as the law of rape is concerned, a

person aged twelve yearsl£/ is legally incapable of committing

the offence, although he may be found guilty of a lesser offence

of indecent assault if the court finds that the juvenile knew

that what he was doing was morally wrong. Kenya has a similar

provision.12/

In order to make it easier for sentencers to determine the

most appropriate sentence, the Zambian Juveniles Act categorises

juveniles into several age groups. A child is defined as a

person who has attained the age of sixteen, while a young person

is one who has attained the age of 16 years but he is below the

age of nineteen. A juvenile adult is defined in two ways. In

the first instance, he is one who has attained the age of

nineteen years but has not yet attained the age of twenty-one.

In the second instance, a juvenile adult is defined as one aged

between twenty-one and twenty-five years, but whose

classification as a juvenile delinquent then is a child and young

person, i.e., a person aged between eight and nineteen years and

whose behaviour violates the criminal law of Zambia. !§./ In

Kenya, a child is one who is under fourteen years of age while

a juvenile is one who is aged between fourteen and sixteen years.
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A young person is jne who is aged between sixteen and eighteen

years of age.12/ therefore, a juvenile delinquent is one who

is aged between eight and eighteen years and whose behaviour

violates the criminal law of Kenya.

The age limits cited above will cover juveniles who were

within those limits at the time they committed the offence, but

were over the limit when they appeared in the juvenile court.

Similarly, situations in which the offence by a juvenile was not

discovered for some time until the juvenile passed the age limit

are also covered.

In the Ethiopian context, the legal definition of a juvenile

delinquent refers to a child who commits an act that could have

been considered as crime if committed by an adult. This means

a youngster between the age range of 9-15 years who has violated

the law and is therefore dealt with according to the 1957 penal

code articles 161-173. These articles stipulate that, a youth

between the age of 16 (the end of criminal minority) and the age

of 18 (the age of legal majority) is subject to the ordinary

provision of the law except in special cases where an offence

committed is of a minor nature and expert opinion suggests that

it belongs to a curative institution.21/ The statutory

definition of juvenile delinquency in Uganda is embodied in

Section 5.2 of the Approved Schools Act, cap- 110, which defines

juvenile as a person who has attained the age of seven years and

is under the age of sixteen years. The absolute minimum age of

criminal responsibility according to section 14(1) of the Penal

Code Act. cap. 106 is seven years. In addition, a person under

twelve years is not criminally responsible under section 14(2)

of the Penal Code Act, unless he runs away when seen doing the

criminal act.22/

The administration of juvenile justice in Zimbabwe2Ji/ is

regulated mainly by two statutes, the Children's Protection and

Adoption Act, Chapter 33 and the Criminal Procedure and Evidence

Act, Chapter 59. The latter gives guidelines on the treatment
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of juveniles, and on the appropriate procedure during trials,

while the former makes provisions for the establishment of

juvenile courts and various institutions to which juvenile

offenders may be referred before and after trial for

rehabi1itation. The Children's Protection and Adoption Act,

Chapter 33, while creating juvenile courts and other institutions

for juveniles, does not define a juvenile. Instead it defines

"child", and "young person" and "infant" as follows: "Child"

means a persons under the age of sixteen years and includes an

infant; "infant" means a person under the age of seven years;

"young person" means a person who has attained the age of sixteen

years but has not attained the age of nineteen years; "minor"

means a person under the age of twenty-one years.

In the absence of a specific definition of "juvenile," it

is necessary to look, not only at these definitions, but also at

the provisions of the Legal Age of majority Act No. 15 of 1982.

It is interesting to note that prior to this Act of 1982, the

previous Act, namely Chapter 46, provided that the Legal Age of

Majority was 21 years, but despite that, African women generally

never attained majority status even after reaching that age, but

remained minors in law forever, and when they got married, their

husbands became their guardians. The 1982 Act changed the Legal

Age of Majority to 18 years, regardless of race or sex. While

this may not be directly relevant to this study, it does show,

however, that before the 1982 Act, parents looked after, and took

responsibility for their children until they became 21 years,

unless they got emancipated through either marriage, or going to

work and live on their own as adults. The Criminal Procedure and

Evidence Act which makes reference to juveniles in several

sections does not define juvenile either. The closest

explanation of juvenile has to be understood from section 61 of

this Act which, while referring to juvenile in side notes, deals

with a person under the age of 19 years. Accordingly, taking

into account the provisions of Section 61(a) of the Criminal

Procedure and Evidence Act Chapter 59, and the provisions of the

Legal Age of majority Act 15/82, one comes to the conclusion that
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a juvenile must be a person who has not yet attained the age of

18 years.

As regards age of criminal responsibility, children have

been given special protection in the Zimbabwean legal system

because of their tender age. This principle, while not laid down

in any statute, has by practice or convention, become part of the

country's law. It is now part of Zimbabwe's settled legal

principle that:

(i) children under seven are regarded as being incapable

of committing crime, dolL incapaces. They are

considered to be lacking any reasonable understanding

and not capable of distinguishing between right and

wrong, and for that reason they cannot be held

criminally responsible for their actions. This

principle is regarded as an irrebuttable presumption

of law, that is, it cannot be challenged. It has

since become a recognised rule of law.

(ii) Children between seven and fourteen are also

considered as incapable of commiting crime, although

in their case the presumption can be rebutted by any

evidence that the state may advance in a prosecution,

to establish direct mens rea on the part of the child

concerned, depending on the circumstances of the case

in question. Any evidence led by the prosecution to

show that the child knew that he was doing wrong would

suffice to rebut the presumption of incapability to

commit a crime.

(iii) Children over fourteen years are regarded as capable

of appreciating and committing a crime, doli capacas.

They would therefore be different from the first two

categories and they would be treated as adults, except

that with regard to sentence, they would be treated

differently. The three categories therefore reflect
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what Zimbabwean law regards as the age of criminality,

category one could never be prosecuted, while the

other two are prosecutable.

Arrest and Detention of Juveniles

Rule 10 of the " Beijing Rules" stipulates that upon arrest

of a juvenile, her or his parents or guardians shall be

immediately notified, the issue of release shall be considered,

without delay, by a judge or other competent official or body,

and the legal status of the juvenile offender shall be respected

and his well- being safeguarded at all times. Furthermore, Rule

13 states that detention pending trial should be undertaken as

a last resort and for the shortest period possible, should be

replaced by alternative measures where possible, and juveniles

in custody should receive all the necessary care and protection

and should be kept separate from adults.

Generally, the Zambian law requires that a person arrested

should be brought to a court of law as soon as possible after his

arrest. In any case, he should be brought to court within 48

hours or be released on bail. This general provision applies to

juveniles as well. In addition, however, the Zambian Juveniles

Act requires that if a person under the age of 19 is arrested

with or without a warrant and he cannot be brought to court as

soon as possible, the arresting officer should release him with

or without sureties. In the case of adult offenders, they may

only be released on production of sureties. It is only in three

exceptional circumstances that a police officer can detain a

juvenile at a police station in Zambia and these are;

i. where the charge is homicide or another grave offence,

ii. where it is necessary in the interest of such a

juvenile to remove him from association with any

reputed criminal or prostitute; and
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iii. where the officer has reason to believe that the

release of such a juvenile would defeat the ends of

justice.

11

111

If a juvenile is not released on bail, he should be placed

in a place of safety unless :23./

i. it is impractical to do so;

the juvenile is unruly or of such a depraved character

that he cannot safely be detained; or

by reason of the state of his health or of his mental

or bodily condition, it is inadvisable to detain

him.26/

in addition, the Inspector-General of Police is expected to

prevent a juvenile from association with adult detainees or adult

criminals while in detention or while being taken to courts. It

is also required that all female juveniles should be under the

care of female police officers.22/

in Kenya, section 9 of the Children and Young Persons Act

seeks to ensure that juveniles who are arrested do not come into

contact with adults charged or convicted with any offence. It

specifically prohibits the mixing of juveniles with adult

offenders while in detention in a police station, while being

conveyed to or from any court, or while awaiting court

attendance. Section XO of the same Act ensures that a juvenile

arrested without a warrant and who cannot be brought to court

immediately, should be released by the police or administrative

officer before whom he is brought. The release should be upon

recognizance being entered into by his parent or guardian or

other responsible person, with or without sureties. The same

section, however, allows the detention of a juvenile upon arrest

if it appears necessary to remove him from association with any

undesirable person. Similarly, juvenile may be detained lawfully

if the police officer is of the view that his release would

defeat the ends of justice.
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Section 11 of the Kenyan Children and Young Persons Act,

allows the detention of a juvenile under sixteen only in a

juvenile remand home. But older juveniles and even those under

sixteen years may be detained in remand prison if the court is

satisfied that the juvenile offender is so unruly of character

that he cannot safely be remanded in a juvenile remand home.

Similarly, juveniles of so depraved a character may be remanded

in prison.

in Botswana, a complaint by any one who has a reasonable

cause to believe that an offence has been committed by a

juvenile, is made to the District Commissioner of Child Welfare,

a magistrate or the Chief of the area. If any of these people

is satisfied that, prima facie, an offence has been committed,

he must instruct a probation officer to enquire and report to the

Commissioner on the general conduct, home environment, school

record and medical history of the juvenile. After considering

the report, the Commissioner may either hold an enquiry, that is,

convene a "children's court" or commit the juvenile to a juvenile

court for trial.

In Zimbabwe when a juvenile is involved in any form of

criminal activity, he is usually reported to the police. The

police makes the initial investigation, and after satisfying

themselves that there is a need to make an arrest, they arrest

the suspect and proceed to further investigate the matter. Under

normal circumstances, part of the investigations should include

taking the suspect to the police station for questioning. But

once the police has established that the arrested suspect is a

juvenile, they should advise his/her parents and report the

arrest to the Department of Social Welfare. Depending on the

circumstances of the case, or its serious nature, the police may

either detain the juvenile for further investigation or release

him to the custody of his parents or guardian. Subsequently the

juvenile will be taken to court for a formal remand, pending

further investigations and arrangements for trial.29/
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In Tanzania, juvenile offenders are taken straight to their

parents or guardians after their first arrest. Parents or

guardians are warned to watch closely the behaviour of the

juvenile concerned. A juvenile offender may only appear in the

juvenile court after the second or third arrest. In what are

considered trivial offences such as simple assaults or theft of

inexpensive property, even a second or third arrest may not lead

to the juvenile appearing in court. That is particularly the

case where parents or guardians concerned are deemed capable of

exercising due care of the juvenile and both the juvenile and

parents are therefore given another chance .

Court Appearance and Procedural Safeguards

The Zambian Juveniles Act requires that a juvenile court is

established for the purpose of trying a juvenile. In this

context, juvenile courts are the same magistrates courts which

deal with adult offenders. However, when a magistrate's court

constitute itself into a juvenile court to deal with juvenile

offenders, access is limited to those directly connected with the

proceedings, such as parents, relatives, guardians, the police

and social workers, legal advisers, witnesses and bona-fide

representatives of the press and others authorized by the court

to attend the proceedings.21/ All matters in which a juvenile

is involved are heard by this court except in cases of murder

which are heard by the High Court. Section 118(1) of the

Juveniles Act provides a mechanism for determining the age of a

juvenile and the juvenile court is expected to ascertain the age

of a juvenile by making the necessary inquiries. Specifically,

the court should get evidence from parents, relatives or friends

and if necessary, an expert medical witness should be called.22J

Failure to determine the age of the juvenile at the outset denies

the court jurisdiction to try the case.

In theory, the juvenile court is expected to sit in a

different court room from that which it sits ordinarily, unless

no such room is available. It should also sit on different days
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or at different times from those it normally sits. Media

personnel are not allowed to reveal the name, address, school or

include in their report any particulars that may lead to the

identification of any juvenile involved in the proceedings.

Similarly, no pictures of a juvenile concerned should be

published except where the Minister authorises such publication

in the public interest.03/ In practice, however, the above-

safeguards are not strictly followed in Zambia. Often, juvenile

courts are held in the same court rooms used for adult offenders

and during the same hours as adult courts. Similarly, if a

juvenile is remanded in custody, he shares the same transport to

court with adult defendants. At the court premises, juveniles

and adult defendants often share the same waiting rooms.IV

In Kenya, the juvenile court is established by section 3(1)

of the Children and Young Persons Act. It is presided over by

a chairman who is assisted by four members of the panel, all

appointed by the country's Chief Justice. A magistrate appointed

under the Magistrates Courts Act, 1967, can also preside over a

juvenile court, provided he sits in his chambers or in a

different room. Prosecutors in this court normally appear in

civilian clothes.15/ In Nairobi, a juvenile court hears cases

on Mondays, Wednesdays and Fridays and sits as an adult court on

other days.26/ As is the case in Zambia, there is strict

restrictions on public attendance of juvenile courts in Kenya.

Only the following people may attend proceedings:

i. members of the court;

ii. parties to the case before the court, their advocates

and witnesses and other persons directly concerned in

the case;

iii. parents or guardians of any person brought before the

juvenile court;

iv. bona-fide representatives of the newspapers or news

agencies; and

v. Such other persons as the court may specifically

authorise.37/
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It is an offence for any person to publish the name or

address of any person appearing before a juvenile court, or the

name or address of any school which such a juvenile attends. It

is equally an offence to publish a photograph of the juvenile or

anything likely to lead to the identification of the juvenile.

It appears, however, that it is possible to name the juvenile or

do any of the above if the court gives prior permission.

Furthermore, Section 9 of the Children and Young Person's Act of

Kenya provides that the parent or guardian of the juvenile should

attend court proceedings, if they reside within a reasonable

distance from the court. Attendance may be dispensed with if the

court deems it impractical for a parent or guardian to attend.

in Botswana, section 26 of the Children's Act states that

a juvenile court is an ordinary magistrate's court or a customary

court, but it follows special procedures. Court sittings are

informal and are held in a room other than the ordinary court

room. Hearings are held in camera and only the following persons

must be present:

i. the court personnel, consisting of the presiding

judge, a juvenile court assistant (prosecutor), a

probation officer and the clerk or the court;

ii. the juvenile and his parents or guardian;

iii. the social welfare officer concerned with the case;

and

iv. such other persons as the court may specifically

authorise to be present.

Throughout court proceedings, the juvenile should remain

anonymous and no publication of any material likely to lead to

the identification of juvenile is allowed. The trial procedure

is said to be inquisitorial and the juvenile has no right to

legal representation. 18./

in Zimbabwe, judical facilities for juvenile offenders are

in accordance with the provisions of section 3 of the Children's
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Protection and Adoption Act, and sections 29 and 30 of the Act,

Chapter 33. According to section 3, the Minister of Justice may

establish a juvenile court in any area in the country, and every

magistrate's court shall be a juvenile court for any part of the

country or its jurisdiction in which no juvenile court has been

established. When a juvenile has been tried in a court of law,

the trial court will usually refer the juvenile to a juvenile

court which will enquire into his case and the circumstances in

which the crime was committed, his personal circumstances, and

make and on the basis of which make an appropriate order

regarding his treatment thereafter.

The juvenile, if on remand, will be advised of the trial

date, and so will the parent or guardian in whose custody he is

remanded. If he is not on remand, section 61 of the Criminal

Procedure and Evidence Act, Chapter 59 requires that if he is

summoned for a an exploratory examination, the parent or guardian

shall also be summoned to appear in court. The same applies if

the juvenile is summoned to appear for trial. The parent, once

summoned, will attend the proceedings until they have been

completed. The trial is expected to proceed in accordance with

the provisions of the Criminal Procedure and Evidence Act.40/

The trial of juveniles takes place in a closed court,

generally referred to as trial "in camera". Only authorised

persons may attend, including parents, court officials and others

authorised by the court. Section 73 of the Criminal Procedure

and Evidence Act as amended by section 5 of Act 37 of 1975,

prohibits any publication of the identity of any juvenile who is

appearing in court, unless the presiding officer holding the

exploratory examination, or the Minister of Justice, is of the

opinion that the publication would, in the circumstances of the

particular case, be just and equitable, and in the public

interest or in the interest of any particular person. The

Minister may permit publication by issuing a written order

dispensing with the prohibition. During the trial of the a

juvenile, the presiding judicial officers usually explain the
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proceedings to juveniles who are not represented by legal

practitioners, to ensure that they follow the proceedings and

understand their rights. The parent or guardian may assist the

juvenile by raising certain questions to be put to the witnesses

during cross examination, by the parent or guardian or by the

court.

Rule 18 of the "Beijing Rules" requires that a variety of

disposition measures should be made available in a given

situation, to allow flexibility, so as to avoid

institutionalization as much as possible. Furthermore, Rule 19.1

states clearly that "the placement of a juvenile in an

institution shall always be a disposition of last resort and for

the minimum necessary period.

Disposition measures which are recommended and have

been practised and proved useful in different legal systems

include care, guidance and supervision orders, probation,

community service orders, financial penalties, compensation and

rectification, treatment orders, order to enter foster care or

educational settings.

The method and facilities for the disposition of juvenile

offenders in eastern and southern Africa vary from one country

to another, within each country's legal and resource limitations

and with varying degrees of success. The terms "conviction" and

"sentence" are not used in relation to juveniles before juvenile

courts in the sub-region, particularly in Zambia, Kenya and

Tanzania. Instead, the words "finding of guilty" and "order upon

a finding" are substituted.42/

The Zambian Juveniles Act has expressly prohibited

imprisonment of a child, &J that is, a person who has not

attained the age of sixteen. A person who has attained the age

of sixteen but is still below nineteen years may be imprisoned
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if there is no other way of dealing with him.AS/ The Supreme

court of Zambia has ruled that "the object of the Juveniles Act

is that, as far as possible, juveniles should be kept out of

prison". This decision was handed out in the case of Mvula_vS

jhe^EaQEle,^/ where a juvenile aged sixteen years was

sentenced to imprisonment for 18 months for store-breaking. The

Supreme Court quashed the sentence and ordered the release of the

juvenile, observing that the consequences of contact between

juveniles and hardened adult criminals were that the juveniles

too would eventually become hardened criminals.

The Juveniles Act provides juvenile courts with a wide range

of alternatives for dealing with juvenile offenders. Section 73

of the Act stipulates that "where a juvenile charged with any

offence is tried by any court, and the court is satisfied of his

guilt, the court shall take into consideration the manner in

which', under the provisions of this or any other written law, the

case could be dealt with by:

(a) dismissing the charge;

(b) making a probation order for the offender;

(c) sending the offender to an approved school;

(d) sending the offender to a reformatory;

(e) causing the offender to be caned;

(f) ordering the offender to pay a fine, damages or costs;

(g) ordering the parent or guardian of the offender to pay

a fine, damages or costs;

(h) ordering the parent or guardian to give security for

good behaviour;

(i) where the offender is a young person, by sentencing

him to imprisonment;

(j) dealing with the case in any other manner in which it

may legally be dealt with.

instead of sentencing juvenile offenders to imprisonment

therefore, Zambian juveniles courts employ one of these methods,

in accordance with the wide range of alternatives and
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discretionary powers at their disposal. Caning represents by far

the most common method employed by juvenile courts, accounting

for as much as 46.5 per cent of a total number of 15,090 cases

of juvenile offenders between 1971 and 1987. 42/ Probation is

the next method of disposition most commonly used in Zambia,

accounting for a reasonable degree of success. Through Statutory

instrument No. 46 of 1985, the application of probation was

extended from the limited pre-independence application to cover

the whole country, through the amendment of section 1

(subsidiary) of Cap.147. The move was facilitated by the merger

of the Department of Community Development and Social Welfare

in 1982, resulting in the creation of the Department of Social

Development and an increase in staff and geographical coverage

of social development services.4£/ Discharge, absolute or

conditional, represent a major disposition method employed by

juvenile courts, ranking third after caning and probation, Like

probation, orders of discharge are usually misunderstood and

misinterpreted by the offenders and/or their parents/guardians

to mean dismissal or withdrawal of the charge.

For those juvenile offenders in need of institutional care

as a pre-condition for rehabilitation, they are sent to a

reformatory or approved school. A reformatory committal order

is only resorted to if the court is satisfied that, having regard

to his character or previous findings of guilty and to the

circumstances, the reformation of the juvenile is expedient. It

may also be ordered if it is considered necessary for the

prevention of further delinquency.

The Katombora Reformatory is the only institution of its

kind providing long-terra rehabilitation services to young

offenders and is administered by the Department of Prisons, under

the Ministry of Home Affairs. The department of Social

Development provides social workers to provide casework and

recreational services as well as co-ordinate after-care services

with probation officers in the field. The period of detention

is normally up to four years. It could, however, be extended for
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another six months by the Superintendent of the School if he is

satisfied that the juvenile needs further care and training. But

no juvenile can be detained in the Reformatory School after his

23rd birthday. The Reformatory School offers training in

carpentry, tailoring and brick-laying, as well as agricultural

skills. Normally, a juvenile is sent to the Reformatory after

having spent time at an approved school and upon release from the

Reformatory, he is placed under the compulsory supervision of a

probation officer. A juvenile is expected to comply with all the

conditions of his release and failure to comply may result in the

recall of the juvenile to the Reformatory School.

The Nakambala Approved School in Mazabuka, is another

institution set up for the rehabilitation of Zambian juvenile

offenders, under the Ministry of Labour and Social Security,

juveniles sent to Nakambala tend to be younger than those sent

to the Reformatory. The period of detention is normally up to

three years and no juvenile can be detained there after his 19th

birthday. Upon his release, a juvenile is placed under the care

of his parents or guardian, but continues to be under the

supervision of probation officers. While at the Approved School,

juveniles offenders receive residential care, academic education,

skill training in carpentry, brickwork and agriculture as well

as casework services as part of the rehabilitation process,

unfortunately, both the Reformatory and the Approved School cater

only for male juveniles. There are no similar institutions for

female delinquents in Zambia and juvenile courts have either to

confine them to female prisons or impose non-custodial orders on

them.

Additionally, after-care services are also provided to

juveniles offenders. The Department of Social Development

administers the after-care services for youth released on licence

from the Nakambala Approved School or the Katombora Reformatory.

The success of these services as most other similar services,

depends on the availability of other support community services

and facilities, such as educational and employment opportunities.
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The general scarcity of such services and facilities constitute

a serious constraint and bottleneck in efforts to rehabilitate

juvenile offenders. Faced with such situations, many licences

get frustrated and relapse into delinquency and crime. There are

several other orders which may be imposed on a juvenile by a

Zambian magistrate. The court may order payment of a fine,

damages or costs, or order the parents or the guardian of the

juvenile to pay, or give security for the good behaviour of the

juvenile.49/

in Kenya, section 14 of the Children and Young Persons Act

provides that every court dealing with a juvenile must have

regard for his welfare. In particular, the juvenile court must

take steps to remove the juvenile from undesirable surroundings

and ensure that provisions for his maintenance, education and

training are secured. Section 10 of the same Act has prohibits

imprisonment or detention in a detention camp, of a child, that

is a juvenile aged 14 years and below. Similarly, the same Act

prohibits imprisonment of a juvenile, unless the court is of the

view that he cannot be suitably dealt with in any other manner

permitted by law. Any imprisonment of a juvenile is subject to

confirmation by the Supreme Court and imprisoned juveniles should

not be allowed to associate with adult prisoners.

The Borstal Institution Act of kenya (Cap 22 of the Laws of

Kenya), established two institutions for young offenders under

the age of 18 years. The objective of this Act is to keep young

offenders out of prisons. The period of detention in a borstal

is up to three years and the juvenile court must ensure that

accommodation is available in a borstal institution before it

sends a juvenile there. A borstal provides both a normal

academic education as well as training in such skills or

carpentry, painting, tailoring, agriculture and others. An

inmate may be released on a licence to a suitable person for the

purpose of apprenticeship. Borstal institutions are headed by

a superintendent, who is responsible to the Commissioner of
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Prisons. Under section 4 of the Borstal Institutions Act of

Kenya, every borstal institution must provide the following:

i. proper sanitary arrangements, water supply, food,

clothing and bedding for the inmates;

ii. the means for giving inmates educational, industrial

or agricultural training; and

iii. an infirmary or proper place for reception of inmates

who are taken ill.

Before the juvenile court can impose a borstal order, it

should consider evidence available as to the character and

previous conduct of the juvenile. Circumstances of the offence

are also considered in order to determine whether the borstal

order is the best means for his reformation. Under section 20

of the Borstal Institutions Act of kenya, the Minister of Home

Affairs (or his Permanent Secretary) is empowered to appoint a

Board of Visitors of not less than 10 persons for each borstal

institution. Each Board of Visitors must appoint from its

members, a committee to be known as the After-Care Committee.

One or more members of that committee should visit the borstal

institution for which it is responsible for the purpose of:

i. hearing complaints by inmates;

ii. ensuring that all the requirements of the borstal

institution as mentioned above, have been met and that

the management of the borstal is proper in all

respects;

iii. examining the punishment book;

iv. ensuring that no person is illegally detained in the

institution; and

v. bringing any special case and any matter affecting the

welfare of inmates or staff to the notice of the

Superintendent (who is expected to inform the

Commissioner) and reporting to the Board of Visitors.
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Section 25 of the Borstal Institutions Act empowers the

Commissioner of Prisons to grant leave of absence to any inmate

of a borstal institution for such a period of time and on such

conditions as he may deem fit. In addition, section 26

authorises the Superintendent of a borstal institution, on the

recommendation of the After-Care Committee, to permit an inmate

who has been in a borstal institution for at least 12 months, to

live under the charge of a named trustworthy and respectable

person who is willing to receive, take charge of, supervise,

guide and advise him. The time during which an inmate is absent

from a borstal institution under the charge of a trustworthy and

respectable person is deemed as part of the time of his

detention, unless the licence under which he is released is

cancelled by reason of its breach. Section 48 of the same Act

allows the Superintendent of a borstal, on the recommendation of

the After-Care Committee, to arrange a contract of apprenticeship

in favour of an inmate out on licence. But that contract,

arranged under the Kenyan Industrial Training Act, is only

possible if the inmate has behaved well while out on licence.

Upon the successful completion of the contract of apprenticeship,

the inmate concerned is discharged from the borstal institution.

In addition to borstals, there exists in Kenya "corrective

training centres" under the Prisons Act. Under section 67(1) of

that Act, a person aged above eighteen years and below 25 years,

may be sentenced to "corrective training" in a corrective

training centre for a period of four years. This provision does

not apply to persons convicted of offences punishable by death.

In addition, it may not be imposed on a person who had previously

been detained in an approved school, a borstal institution, a

detention camp or another corrective training centre. An

important requirement is that no person can be sentenced to a

corrective training centre unless the court is satisfied that

accommodation is available for him. As is the case with other

sanctions, those confined to corrective training centres can earn

remission for good behaviour.
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Other than the borstals and corrective training centres,

approved schools are also available in Kenya under the provisions

of the Children and Young Persons Act. They serve as centres for

the education of juveniles under sixteen years of age. The Act

prohibits the sending of juveniles aged ten years and below to

approved schools. But a juvenile of that age may be sent to an

approved school if no appropriate person or approved voluntary

organization is willing to take care of him. Such a juvenile may

also be sent to an approved school if for some other good reason,

the court considers that he cannot suitably be dealt with

otherwise. There are three levels of approved schools in Kenya.

At the first level is the school at Getathum, which serves as a

reception centre for juveniles for a period of three months.

During that time they are assessed for admission to either a

junior or senior approved school. The junior approved school at

Dagoretti offers primary-level education up to standard seven

while the senior approved school at Kabete offers a two-year

secondary education.

There are also probation hostels in Kenya, which serve as

detention centres for juveniles who fail to abide by the

conditions of a probation. They also serve as protective

detention centres for juveniles facing trial for such crimes as

homicide. There are only two such hostels in Kenya, situated in

Nairobi and Mombasa. Other means of disposal available to the

juvenile court in Kenya include sentencing parents or guardians

of the juvenile to imprisonment for negligent behaviour towards

the juvenile. Other disposals are conditional or absolute

discharge, dismissal of the case, caning, probation, handing over

the juvenile to parents with or without sureties to exercise

proper care or good guardianship and ordering parents to pay

costs. 5Q./

Available data do not indicate whether or not Tanzania has

the equivalent of the Kenyan borstals or the Zambian reformatory

school, but it does have an approved school system, with only one

such school situated at Mbeya. Juvenile offenders are admitted
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there for a maximum period of three years, but that perxod may

be extended by a year. Juveniles, however, cannot stay in the

approved school after their eighteenth birthday.51/ The Mbeya

Approved school has two main areas of emphasis namely, teaching

or improvement of occupational skills and reformatxon of

character. The former concentrates on the teaching of carpentry,

agriculture, painting and blacksmithing while the latter concerns

itself with individual and group counselling, sports and

recreation.

in Botswana, when a juvenile court is satisfied as to the

child's guilt, it takes into account the general conduct, home

environment, school record and medical history of the juvenile

in arriving at a suitable form of disposition. The juvenile

court may order any of the following disposition measures:

dismissing the charge, placing the juvenile on probation for a

period of not less than six months and not more than three years,

sending the juvenile to a school of industrial training for a

period not exceeding three years or until he attains the age of

twenty-one years or ordering the parent or guardian of the

juvenile to pay a fine, damages or costs.

in Zimbabwe,52/ section 29 and 30 of the Children's

Adoption Act provide for the establishment of places of safety

for children in need of care, remand homes for those awaiting

trial, and institutions and training institutes by the Minister

responsible for Social Welfare. These institutions, all

certified, are under the management of the Director of Social

Welfare, and include the following:

l.
Bine Hills Hostel "nri Remand Home: Gweru

This institution accepts delinquent and problematic boys as

well as young persons who have been committed through the courts.

It is a certified institution according to section 31 of the

Children's Protection and Adoption Act. It also accepts

neglected and adopted children and offers vocational training to
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inmates who may remain in the institution until they have

attained the age of eighteen years. Blue Hill also serves as a

remand home for those who are waiting trial.

y^r^a Training TnstitMfa or Reformatory.

This is a reformatory for juveniles who have been referred

by the courts, usually after conviction, if it is determined that

they need training and rehabilitation. In general, only

difficult male juvenile are referred to Kadoma where inmates are

under strict discipline and receive training in various skills.

Others go there on transfer from other institutions according to

section 39 of the Children's Protection and Adaption Act which

allows the Minister to transfer juveniles by issuing a

certificate. The Institute can release a juvenile on licence and

under conditions that he should be under the supervision of a

probation officer. It also serves as a prison for juveniles.

p-j^frfjeid Probation Hnatel: Harare

This institution offers vocational training to juveniles of

between ten and sixteen years of age. Although it was initially

established for boys only, it now accepts girls as well. The

inmates are delinquent or problem boys and cjirls who have been

committed through the courts, or are destitute and neglected

children in need of care. The institution also has a remand

section for juveniles who are waiting trial at the courts.

: Mutare

Lowdown Lodge was first established mainly for European

girls in need of care, between the ages of fourteen and eighteen

years. It is a certified institution, and the inmates attend

local schools while vocational training is offered in

dressmaking, domestic science and commercial training.
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Luveve Training School for Girls

This is for girls who are destitute, neglected, or

problematic, as well as those who have been referred by the

courts after trial for crimes. It offers academic and vocational

training on the premises and is a certified institution in

accordance with the Children's Protection and Adoption Act.

Luveve Remand Home

This is a remand home for both boys and girls who are

alleged to have committed crimes and are waiting trial.

Northcot Training Institute

This institution is a reformatory for the reception,

training and care of juveniles committed by the courts according

to Criminal Procedure and Evidence Act Chapter 59, and the

Children's Protection and Adoption Act Chapter 33. It is managed

by a Board appointed by the Minister. The Board has authority

to release juveniles on licence, subject to good conduct. It

offers both academic and vocational training on its premises.

Peroz Ibbortson Probation Hostel

This is a certified institution which accepts male

juveniles, especially delinquent or problem boys and young

persons referred by the courts in the age range of ten to

sixteen years. Destitute and neglected children are also

accepted and academic education is offered in addition to

vocational training. The inmates can study at the institution

up to the age of eighteen years.

Barham Green

Barhara Green accepts delinguent and problematic children as

well as young persons of both sexes who are referred to it by the
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courts. The inmates are encouraged and assisted to attend school

until they are eighteen years of age.

The above-mentioned facilities are supervised by the

Department of Social Welfare, and judicial officers make regular

visits to the institutions to ensure that all the necessary

requirements are complied with. However, a close study of these

institutions and the large number of juveniles they cater for

suggest that there is need to build more such institutions

because of the need to supervise each individual juvenile more

closely. It is important that careful observation of each

individual inmate at these institutions be made in order to

monitor and follow closely progress they make towards reform and

rehabilitation. Therefore, in order to make the programmes of

these institutions more effective towards reform, probation

officers at these places should deal with a smaller number of

juveniles at a time in order to give each inmate adequate

attention.

Rehabilitation of juvenile offenders in Ethiopia^./ is

handled by the Addis Ababa Training School and remand Home for

Boys, under the Ministry of Labour and Social Affairs. The Home

admits young offenders whose cases are under investigation and

those who are under sentencing by the juvenile court for

correction and rehabilitation. The main task for the Addis Ababa

Training School and Remand Home for Boys is to provide

rehabilitation and educational programmes which enable young

offenders to re-adjust to their society. The rehabilitation

process is based on an understanding of each boy's personality,

history, inclination, attitudes and the general background of the

family. Hence the main objectives of the Home are to:

assist boys to develop physical, mental and

psychological attitudes compatible with the norms of

society;
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- provide the necessary services to re-educate and

resocialize them in preparation for their future

participation in the development of Ethiopia;

assist them develop confidence by participating in a

variety of activities that stimulate them to become

more creative and inventive in preparation for future

re-integration into society;

help them develop skills in a variety of trades for

employment;

engage them in practical work so that they can

understand the importance of work; and

help them develop a sense of achievement and

responsibility.

in realization of the fact that juvenile delinquency is a

multi-causal problem, the rehabilitation programme is based on

the psychological, social and economical needs of the children

admitted to the institution. Activities therefore include

academic education up to the 7th grade, vocational training,

probational training, guidance and counselling service, matron's

service, medical services, after-care service and sports and

recreation.

The treatment of juvenile offenders in Uganda^/ is

provided in various institutions as specified in existing

statutory provisions as follows:

school

The Approved Schools Act (cap.110) covers juveniles between

the age of ten and sixteen years. According to this Act,

juveniles offenders may be committed to an approved school if

convicted. Before committing the offender, the court receives
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a welfare report from a probation officer and the accused or his

representative must be given the opportunity to be heard

concerning the report if he/she so wishes.

Reformatory school

Section 5 (i) of the Reformatory School Act (cap.Ill) covers

youth offenders between the age of sixteen and eighteen years.

As in the case of the approved school, the court must receive a

report from a probation officer and the accused or his counsel

must have the right to be heard before the court can commit the

offender to a reformatory school.

probation

Section 3 (1) of the Probation Act (cap.109) provides for

a probation order if a court convicts a young offender in respect

of an offence the sentence of which is not fixed by law and the

person is of or about the age of fourteen years. In this case,

the probation officer has the responsibility of providing

relevant advice to the young offender, including finding him/her

an employment, through the assistance of voluntary or religious

agencies or a social worker.

After-care service

This usually consists of follow-up services which includes

providing the young offender with tools and helping him to secure

an employment in a well-established workshop or firm so that

he/she is encouraged to work with others and to earn a descent

living without reverting back to delinquent behaviour.

in addition to the approved and reformatory schools as

rehabilitation facilities, there are also remand homes which

serve as pre-adjudication custodial facilities. The country has

separate facilities for boys and girls, away from adult

institutions. Where a court finds that a charge has been proven,
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it may decide to convict. But if it is of the opinion that it

is not expedient to inflict a punishment, the court may dismiss

the charge without recording the conviction. While in custody,

juvenile offenders are provided with formal training and/or basic

skill training in such fields as brick-laying, mechanics,

tailoring, embroidery, cookery, and home economics.

of cases

Withdrawal of cases from the courts before judgment is

arrived at is one way of disposing of a juvenile case. Section

201 of the Criminal Procedure Code (Cap 160 of the Laws of

Zambia) provides for the withdrawal of a case from court by the

complainant or the victim. This section in effect allows

settlement of disputes outside the court room. the section

states as follows:

"If a complainant, at any time before a final order is
passed in any case under this part, satisfies the
court that there are sufficient grounds for permitting
him to withdraw his complaint, the court may permit
him to withdraw the same and shall thereupon acquit

the accused".

The process of withdrawal usually begins after the defendant

has made three or four court appearances. The complainant or the

victim approaches the defendant or his representative while the

defendant is held in custody or on bail, with a proposal to have

the matter withdrawn from the court. They then agree on the

terms of the withdrawal, which usually involve the payment of

some money or the restitution of stolen property and in some

cases both compensation and restitution. The complainant then

informs the police of his intention to withdraw the case. The

police rarely refuse to cooperate with the complainant because

if they do not cooperate, the complainant may refuse to testify

at the trial with the result that the case may be dismissed by

the court for lack of prosecution. In court, the prosecutor

informs the magistrate that the complainant has an application
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to make. The court then orders the complainant to take his place

in the dock and make a verbal application to withdraw the case,

stating the reason or reasons for the application.

A recent study found that between 1982 and 1989, 47 percent

of the cases involving property offences in Lusaka were

withdrawn. Of these cases, 35 percent involved juveniles as

defendants whose ages ranged between eleven and nineteen years.

In these cases, there were mainly two reasons advanced by the

complainants for their applications to withdraw. The first

reason was humanitarian, in which case the juvenile defendant was

either attending school, in regular employment or was in a bad

state of health. Under any of these circumstances, the

complainant felt that the best course of action was to withdraw

the case rather than prosecute, to enable the concerned juvenile

to continue school, employment or to seek medical attention. The

second reason was the existence of a social relationship between

the juvenile and the complainant or between people who were

related to either party. In this case, the main reason for

withdrawal of cases was to prevent antagonism between people who

were known to each other. Similarly, some disputes in which

juveniles are defendants and in which neighbours, family members,

work-mates or employers are complainants are usually withdrawn

in order to preserve the existing social relationships.

Withdrawal of cases is not the best method of handling a

juvenile case. As already mentioned above, a juvenile would have

made one or two court appearances anyway before a complainant

decides to withdraw a case. In addition, a juvenile would have

been detained in some cases either at the police station or in

the remand prison before his case is withdrawn. But in the

absence of a proper mechanism for cautioning of juveniles,

withdrawal of cases is currently the only way that prevents

possible punishment or indeed imprisonment of some juvenile

offenders. It may be mentioned here that in Zambia 70 percent

of property offenders are sentenced to imprisonment upon

conviction.
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in Zambia the population of juvenile offenders in custodial

establishments is quite small in comparison to that of adult

offenders. A recent study revealed that between 1982 and 1989,

only 15 percent of the prison population in Lusaka's two prxsons

were juveniles.5V But nation-wide official figures show that

the proportion of juvenile offenders in prison is as small as

percent. The discrepancy between the Lusaka and the national

figures could be attributed to at least two things. Firstly, the

Lusaka study investigated property crime only whereas the

official national figures included all offences. Secondly,

population figures tend to show that urban areas have a larger

proportion of teenage population. In the Katombora Reformatory,

the daily average population is between 100 and 150, with 65

percent of inmates falling within the sixteen to eighteen age

qroup.5&/ The same study also found that the peak age for

property crime was nineteen years, thus making property crime

mainly a juvenile problem. Most of the imprisoned or detained

juveniles had committed breaking offences, such as house breaking

and burglary. The same study found that 40 percent of the

juveniles imprisoned in Lusaka committed such offences. On the

other hand, only 17 percent and 11 percent of the juveniles were

imprisoned for robbery and stock theft respectively.52/

juvenile offenders are generally sentenced to shorter prison

terms than adult offenders. Between 1982 and 1989, 75 percent

of juvenile offenders were serving a sentence of up to six

months. On the other hand, only 18 percent of the adult

offenders were serving sentence of the same duration.]*/ The

main reason for this is that the age of the offender is a strong

mitigating factor. The other reason is that, generally, the

value of property stolen by juveniles tends to be small and this

affects the duration of sentence.
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THE ROLE OF FAMILY, COMMUNITY, SCHOOL, RELIGIOUS BODIES AND OTHER

INSTITUTIONS IN THE ADMINISTRATION OF JUVENILE JUSTICE AND

REHABILITATION OF JUVENILE OFFENDERS

In Zambia, if a case against a juvenile is proven, the court

has the power to make an order requiring a parent or guardian of

the juvenile to pay a fine, damage or costs. But such an order

can only be made where the court is satisfied that the parent or

guardian had contributed to the commission of the offence by

neglecting to exercise due care of the juvenile.£9/ This is

strictly in accordance with the English law which is based on the

principle that any individual of a sound mind and who is legally

competent to infringe the law must be responsible for his

actions. His culpability is personal and cannot be transferred

to another individual on account of association or otherwise.

This principle was re-affirmed in the case of Mkandawire and

Others VS the People.60/

The role of the school or other voluntary organizations in

the administration of juvenile justice and rehabilitation of

juvenile offenders consists mainly of the prevention of juvenile

delinquency, by providing day-to- day guidance on the type of

ethical and moral behaviour expected of school-going children and

youth in a given community and society. In addition, the various

school activities provides young people with a positive medium

for channeling their energies and frustrations. It is generally

agreed that the more time pupils spend at school the less time

they have for possible delinquent activities.

TRAINING OF PERSONNEL INVOLVED IN THE ADMINISTRATION OF JUVENILE

JUSTICE AND REHABILITATION OF JUVENILE OFFENDERS

In the countries of the sub-region, magistrates, police

officers and probation officers are all involved in the

administration of juvenile justice and rehabilitation of juvenile

offenders. Here, we examine briefly the training of magistrates

only, as information on other personnel is not readily available.
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Trainina of Magistrates

There are two types of magistrates in Zambia: the "lay" and

professional magistrates. For one to be selected for training

as a lay magistrate, he must be of the minimum age of 25 years.

In addition, he must have five "0" levels (including English

language), a record of successful employment and must have no

criminal record.£1/ Initially, an advertisement calling for

applications is placed in the press. Candidates who qualify are

short-listed and interviewed by the Judicial Service Commission.

The successful candidates undergo a magistrates's course at the

National Institute for Public Administration (N.I.P.A.) in

Lusaka. Before 1986, the course was conducted in two separate

stages: stage one involved a one-year basic course for beginners

and stage two involved a three-month advanced refresher course

designed for serving magistrates. In 1986, the two courses were

merged into a two-year diploma course. The syllabus of the new

course includes the following subjects in the first year:

criminal procedure (including court visits, drafting charges,

principles of sentencing, writing judgments, admission of guilty

proceedings, arrest and prisoners' property book and juvenile

proceedings), criminal law, interpretation and use of statutes,

communications (English for specific purposes), general

principles of law (at "0" level), criminal evidence, library

skills, other magisterial duties (inquests, mental disorders,

commission for oaths, prison visits), constitutional law,

administrative law, introduction to law, legal aid in criminal

cases, legal profession (ethics, etiquette) and social services,

including probation.

In the second year, candidates take the following courses:

civil law (commercial law, tort, family law, succession, land

law), library skills, book-keeping and accounts, communication

skills, civil procedure (court visits, court practicals, pre-

trial procedures), civil remedies, civil evidence, court

administration and financial procedures, Zambian customary law,

local courts and legal aid in civil cases.
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Professional magistrates are qualified legal practitioners.

Like all other lawyers, they undertake a three-year law degree

course in the Law School at the University of Zambia, after

having spent a year in the School of Humanities and Social

Sciences. In the first year, students take five course, namely,

law of torts, law of contract, criminal law, constitutional law

and legal process. In the second year, they take law of

evidence, property law and succession, commercial law,

administrative law, family law and a practical course called moot

court. At the third and final level students take four courses

and an essay. The essay and two other courses, namely,

jurisprudence and business associations are compulsory. There

are a number of optional courses from which students are expected

to choose two subjects. These are: international law, conflict

of laws, international trade and investment, labour law,

criminology and taxation. In order for a student to be awarded

a Bachelor of Laws degree, he must pass all the 15 courses and

obtain a minimum of a c+ grade in the essay course.

At the end of the three years in Law School, successful

candidates who wish to practice law or to become professional

magistrates enrol at the Law Practice Institute for the Bar

examinations. The emphasis at the Institute is one the

acquisition of practical skills. The course consists of the

following subjects: conveyancing and legal drafting, probate and

succession, commercial transactions, company procedure, civil

procedure I and II, domestic relations, criminal procedure and

law of evidence. The course runs for a year during which

students are attached to legal firms and government departments.

A candidate must pass all the ten courses before he can be

admitted to the Bar. The Council of Legal Education sets

stringent admission requirements. For instance, if at the first

sitting, a candidate passes lower than four courses, he must re

sit all the subjects at the next sitting including those which

he passed. Upon a successful completion of the course, a

candidate intending to join the magistracy may be appointed
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Resident Magistrate. If he was a lay magistrate he is elevated

to a professional rank and appointed Resident Magistrate.

In Tanzania the programme for the training of primary court

magistrates is similar to that in Zambia. The nine-month course

is open to men and women with at least Form IV academic

qualifications (equivalent to secondary-level education). In

addition, there is a minimum age requirement of 30 years for men

and 25 years for women.&2J Admission to the course begins

with an advertisement in the press calling for applications.

Selected candidates are then interviewed by the Judicial Service

Board in various regions of the country. Successful candidates

at this stage are then required to sit for an entrance

examinations designed to assess their proficiency in Kiswahili,

their hand-writing legibility and their general ability to follow

the course. Confidential reports from the candidate's employer

are also sought, to help in the assessment of the candidate's

character, background, and suitabi1ity for the course. In

addition to academic subjects, candidates are attached to Primary

Courts for a period of three weeks during the duration of the

course.£2/ Subjects taught include constitutional and

administrative law, criminal law, the law of evidence,

introduction to land law, principles of the law of contract,

family law, civil procedure,, administration of justice,

administrative responsibilities of a primary court magistrate and

political education.

In Kenya, the training of lawyers and professional

magistrates began formally in 1965 with the establishment of the

Kenya Law School. Before one can be appointed District

Magistrate II, he should have a law degree and should have spent

some time at chambers under the auspices of the Kenya Law School.

Here, candidates are attached to practising law firms of not less

than five years standing at the Bar. During the period of

attachment, candidates are exposed to the practical side of law,

covering courses they did not do whilst at the university, such

as drawing up documents, receiving instructions, keeping accounts
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and appearing with a lawyer in court. Upon passing an

examination, set by the Council of Legal Education, successful

candidates are admitted to the Roll of Advocates of the High

Court of Kenya and those who wish may now be appointed as

District Magistrates.

As is the case of Zambia, there are also lay magistrates in

Kenya. These are administrators in districts who are carefully

selected by the Judicial Service Commission, on the basis of

their educational and professional qualifications and competence.

They are then attached to experienced magistrates for a period

of about a week for some orientation. After this period, the lay

magistrates may start presiding over cases, but can only do so

independently after twelve months. In Kenya, the intention is

to eventually professionalise the entire magistracy.

COORDINATION OF ACTIVITIES INVOLVING ADMINISTRATION OF JUSTICE

AND REHABILITATION OF JUVENILE OFFENDERS AMONG VARIOUS

DEPARTMENTS CONCERNED

In the Zambian context, the most visible departments

regarding co-ordination are the police, the courts and penal

establishments. The Police not only arrest, but also prosecute

juveniles. Hence, within the prosecution branch, there are

arresting officers as well as prosecutors. Ideally, the two

wings should coordinate their activities as one depends on the

other. The arresting officer is in charge of exhibits and he is

expected to come to court and give evidence for the prosecution.

In some cases, there has been failure by an officer to either

produce exhibits or to provide the required information,

resulting in the withdrawal of cases in which juveniles are

involved.

Once a finding of guilt has been made in relation to a

juvenile, a probation officer is expected to provide a social

welfare report to the court. In that report he should give

comprehensive background information about the juvenile,
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including home environment, education and career development, if

any. The report should also suggest to the juvenile court what,

in the circumstances of both the offence and the juvenile, is the

best disposal. In the majority of cases no such report is

available, with the result that the juvenile court is deprived

of vital information upon which an appropriate disposition can

be based. The main reason for this is that there is a very

serious shortage of qualified probation officers. As a matter

of fact, probation service as a career does not exist in any

organised form in Zambia.

Another problem concerns the education of juveniles sent to

the Katombora Reformatory in Zambia. There seems to be a lack

of proper coordination between the Ministry of Education and the

Prisons Department. The former maintains that it is up to the

latter to advise it as to what should be included in the

curriculum, the Prisons Department, however, is of the view that

the Ministry of Education should have an overall responsibility

for the education of juveniles in that institution. As a result

of this lack of a coordinated approach, the educational needs of

juveniles at Katombora are not fully met.

Another area of concern is the transportation of juveniles

from the remand prison to the courts. It is usually the

responsibility of the police to ferry the remanded juveniles to

court, but it is the prison authorities who are responsible for

ferrying the convicted juveniles to court, who have other charges

pending against them. While the prison authorities have never

failed to discharge this responsibility, the same cannot be said

of the police force due to inadequate transport. But even though

the problem of transport within the police force is recognised

and that the prison authorities seem to have enough transport,

no effort is made by these departments to coordinate their

transport resources. There are incidents when a prison truck

leaves the prison for the court with only one convicted prisoner,

facing another charge, leaving scores of remanded inmates behind,
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going to the same court, simply because they are a responsibility

of the police.

In the juvenile courts, one would expect magistrates to

liaise with custodial authorities in order to make sure that

accommodation is available before any custodial order is made.

But this is not the case because magistrates are of the view that

availability of space in those institutions is not their

responsibility, but that of the Ministry of Home Affairs (in the

case the Reformatory) and the Ministry of Labour, Social Services

and social Security (in the case of the Approved School).64/

The result is that over-crowding is one of biggest problems

facing both the Reformatory and the Approved School in Zambia.

Proposals for Reform and Alternative Approaches

1. Parental Responsibility

Traditionally, parents were criminally responsible for the

criminal behaviour of their children in the African context.

That was the case whether or not they contributed to the

commission of the offence due to their neglect of the child.

Therefore parents should be made to assume their traditional role

of strict accountability for the criminal behaviour of their

children as a way of encouraging discipline. In some cases,

delinquency may signify failure of parental responsibility and

hence parents should in those circumstances be finded heavily for

the criminal conduct of their children.

Most social welfare officers in Zambia believe that "home

background: or the "broken home" is the major cause of

delinquency.££/ The broken home is perceived by social

welfare officers as a "family where one of the parents is not

present or where there is a serious family problem such as

constant quarrels, fights or general lack of financial support".

In Kenya, a study by Muga involving 1,171 juveniles, found that
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in 59% of the cases, parents did not live together due to

divorce, separation or death.£6/

Research has further established in Zambia that the size of

the family is also a contributing factor to juvenile delinquency.

In a sample of 50 known delinquents whose files were studied by

Hatchard in 1979, he discovered that 60 percent of the juveniles

came from families of 5 or more children. He further found that

it was usually the elder children who were likely to get into

trouble more often than the younger ones. In 72 percent of the

cases the delinquents were the eldest children in the family.

It would appear that as families grown in size, elder children

are increasingly left to look after themselves. This is the

result of the situation in which parental attention gradually

begins to be focussed on the younger children. The prevalence

of property crime suggests a financial problem in the homes and

a general lack of parental ability to met their children's needs,

a problem compounded by both low income and large family sizes.

It seems that the problem of juvenile delinquency cannot be

divorced from the problem of population growth in the subregion.

There is need to encourage couples to have small families which

they can adequately provide for. In most African families,

however, children are traditionally looked at as a source of

security by parents especially in old age. Hence the more you

have the more secure you will be in one's future. This trend

should be reversed by providing adequate financial rewards to

those in employment. This in turn would enable them to look to

their own pensions and not to their children for support once

they are out of employment and in old age. Additionally,

influential agencies such as the church and other non

governmental organi zations should encourage fami1ies to stay

together so as to minimise the harmful effects of broken families

break ups.



ECA/PHSD/SDU/93/7:1[(b)(i)]

Page 46

2. The Role of Community

Communities can play a vital role in the prevention of

juvenile delinquency by providing (where none exist) and

strengthening a wide range of community-based youth programmes.

These could take the form of recreational facilities and

community development centres where the youth could spend their

leisure time. It is often the boredom that young people who are

neither in school nor in employment experience which may account

for their delinquency.

The importance of both the family and the community in the

administration of juvenile justice and rehabilitation of juvenile

offenders has been well recognised in the Bejiing Rules. Among

other things, the Bejiing Rules call upon members of the United

Nations to mobilise all possible resources: family, voluntary and

other community groups, schools and other community institutions

for the purpose of promoting the well-being of the juvenile.

3. Use of Cautioning

In the first instance, a juvenile should be summoned to the

police station in the company of his parents or guardians. At

the police station, the juvenile should be cautioned and warned

that a repetition of delinquency would lead to his detention in

police cells and eventual prosecution. Frequent use of

cautioning would improve the position of the juvenile as it would

prevent early stigmatisation and promote rehabilitation. Every

juvenile arrested or in whose respect a custodial order has been

made is inevitably stigmatised and initiated in the criminal

world. With such poor segregation facilities in detention

centres, many of the Southern and Eastern African countries, the

risk of corruption is very high.

Cautioning, of juveniles on a wide scale would not worsen

the position of the victim. On the other hand, prosecution in

the majority of cases does not result in the immediate benefit
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to the victim as the offender is either imprisoned or fined. The

long term effects of cautioning is to prevent future offending,

as evidence from countries where this approach is widely

practised shows.§£_/

4- Tmpr-ovinq Juvenile Court Procedures

A serious thought should be given to the tightening up of

rules under which juveniles appear in courts. At present in most

countries in the sub-region, with perhaps the exception of Kenya,

both juvenile and adult offenders appear in the same court rooms

and during the same hours. Other countries should consider

adopting the Kenyan practice so as to ensure that juvenile

offenders appear in court in separate rooms and during specified

hours and days.

The fact that under Part VI of the Children's Act of

Botswana, juveniles appearing before a juvenile court are not

entitled to legal representation is a matter for concern.

Apparently, this provision contradicts section 10 of that

country's constitution which states:

"an offender should be presented with a clear charge

of a definite offence so that he will be in a position
to test the state's case and will have the right to

counsel and can be convicted only upon a preponderance

of competent, relevant and credible evidence".

It seems rather odd to deny legal representation to a juvenile

at the time when that service is most needed. This matter needs

re-examination by the relevant authorities.

5. Training of Personnel in the Administration of Jiavenile

Justice and Rehabilitation of Juvenile Offenders

One of the most common features about the administration of

juvenile justice in Eastern and Southern Africa is the low level

of education among responsible officers on the one hand and the

lack of specialised training on the other. Socia?^ and probation
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services do not exist in any organised and professional form.

The few social workers who have been trained in local

universities cannot be retained in Government service due to poor

working conditions. thus, most of them have been lost to

industry. The few that are still in Government service cannot

perform to their full capacity due to resource constraints.

There is need not only to train counsellors, social workers,

probation officers, psychiatrists and psychologists but also to

provide them with refresher courses. If they cannot be employed

on a full time basis, due to unfavourable working conditions,

governments in the sub-region should utilise those in

universities, on a part-time basis. Soon after a juvenile has

been admitted to an institution, a group of experts named above

should meet and interview him. This is the only way in which

factors relevant to both the type and level of rehabilitation

needs of each juvenile can be identified. At present, it appears

that juveniles in these countries are being pushed into various

training programmes without taking into account their individual

needs and interests. Juvenile workers should also be sensitised

to human rights and the rights of the child.

6- roi^j-^ment to Research

Constructive policies on the administration of juvenile

justice and rehabilitation of juvenile offenders can only be

formulated on the basis of reliable data and information obtained

through research. Reviewing and appraising the existing policies

is the only way to keep track of varying needs of the juveniles

as well as the systems of juvenile justice themselves. Research

is a very crucial component of any criminal justice system.

Unfortunately, few governments in the sub-region have shown

interest in research in criminal justice in general and juvenile

justice in particular. The little research that has taken place

and continues to take place emanates from individual initiative

of academicians in universities, with little or no financial

support from governments or any other bodies. In the absence of
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systematic research, policies and programmes on juveniles are

often based on inadequate information and this is the basis for

the confusion and the lack of coordination in the way various

components of the criminal justice systems work.

In addition to research programmes, countries in the sub-

region should provide mechanisms for the exchange of data

information and experience, in the field. One of the best ways

to achieve this could be through sub-regional seminars and

exchange visits. There should also be a commitment to the

teaching of criminology at the university level, as very few

universities in the sub-region have this field included in the

university curricula.
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NOTES

1/ For Zambia, see section 4 of the Penal Code (Amendment)

(No.2) Act No. 1 Of 1987.

2/ For Zambia, see Article 18*9) of the Constitution and for

Botswana, see section 10 of the Constitution.

1/ In Lusaka, Zambia for instance, 77% of defendants appearing

in magistrates' courts speak Nyanja, the most widely spoken

language there. See K.T. Mwansa, Property Crime and the

Criminal Process in Lusaka", Ph.D Thesis, University of

London, 1992, 225. (unpublished).

4/ for Kenya, see I. Clegg, P. Harding and J. Whetton,

"Comparative Study of Judicial Process in Magistrates'

Courts in Kenya and Zambia" paper presented at the British

Criminology Conference, Centre for Criminal Justice,

Bristol Polytechnic, 17th-20th July, 1989, 3. For

Tanzania, see section 12(1) of the Tanganyika Magistrates'

Courts Act, 1965 and A.B. Weston, "Law in Swahilli Problems

in Developing the National Language", East Africa Law

Journal, Vol. I, 73. (1965).

5V See section 11 of the Penal Code (Amendment) (No. 2) Act

No. 1 of 1987.

Section 4 of the Penal Code (Amendment) (No. 2) Act No. 1

of 1987.

2/ Clegg, et al. supra.

Section 27 of the Penal Code (Cap 146 of the Laws of

Zambia).

9/ Ibid.

10/ See Steven Ncube Vs the State, Brown Tshuma Vs the State.

Innocent Ndhlovu Vs the State. Judgement delivered by the

Supreme Court of Zimbabwe on 6th. October and 14th

December, 1987. See also the Commonwealth Law Bulletin,

Vol. 2, April, 1988, 593-595.
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