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I. Introduction
Over recent years, there has been a rapid increase in international finance
activities I. At the heart of this expansion and development are progress in
telecommunications and information technologies and the emergence of
electronic mail. Furthermore, the phenomenon of globalization, coupled with
the liberalizing policies of the transitional economies in Asia and Europe,
provided an added fillip to this trend.
A study entitled "Trade in financial services and the role of GATS,,2 shows
that the opening of the financial services sector is expected to:
•

strengthen competition and increase the efficiency of the sector, which
will an ow for the reduction of costs, improvement in quality and an
expansion of the range of financial services;

•

improve financial intennediation and investment possibilities; and

•

induce governments to enhance macro-economic management and
measures, policies and regulations affecting the financial sector.
Although the services sector in Africa is a major contributor to the Gross
Domestic Product (GDP), and provides nearly 20 percent of the export of
Sub-Saharan Africa (SSA), it has largely been an ignored sector in many
of the countries of this region. In some countries) the share of services
accounts for more than 50 percent of the GDP, making aggregate
services sector the largest contributor to GDP. Service imports accounts
for more than one third of total payments in the current account of
several SSA countries [Global Coalition for Africa (GCA) 1995].

1.
Despite these potentials, the sector in Africa is not effectively developed
for international trade. Many African countries reap only minimal benefits in
this area, arising mainly from commodity exports incorporating foreign
insurance of goods, interest payments and dividends. Africa's trade in services
Trade in the three financial sectors covered by the General Agreement on Trade in
Services (GATS) increased from US$15 billion in 1985 to US$50 billion in
1995,
Dilip K. Das : "Trade in Financial Services and the Role of GATS", Journal of
World Trade 32(6), pp 79 114, 1998.

accounts for only 1.9 percent of international trade in services. It is, therefore,
imperative that they enhance their efforts to both improve the environment in
which services are offered and to negotiate more favorable outcomes in the
successive rounds of negotiation under the General Agreement on Trade in
Services (GATS).

2.
The GATS, which was negotiated in the Uruguay Round alongside the
General Agreement on Tariffs and Trade (GATT) states in Article XIX that
successive rounds of negotiation will begin not later than five years from the
date of its entry into force and continue periodically thereafter to enable the
achievement of higher levels of liberalization. Many issues in GATS are still
open for discussion and will be addressed in future rounds. This is an
opportunity that African countries should seize to contribute to the improvement
of the Agreement in a way that responds to their needs.
3.
This briefmg paper on fInancial services is designed to contribute to a
better understanding of the issues involved and a possible strategy to adopt
during future negotiations on the subject. It also provides a broad overview of
the fmancial sector in Africa and some measures needed to make it more
dynamic. The brief is intended to be a handy and a concise reference material
for policy makers and people interested in the issue of financial services within
the framework of the GATS. It should be pointed out that another briefby ECA
3
deals more extensively on the GATS itself. Familiarity with this paper on
GATS will no doubt enhance the reading of this particular series on financial
services.

Briefno. 3 - December 1998 : "General Agreement on Trade in Services",
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II. Basic principles of the GATS and
the annex on financial services
4.
The basic principles of GATS are similar to those of GAIT in as far as
they also seek to establish a multi~lateral framework of principles and rules for
trade in services which members are obliged to observe.
5.
The main pillar of the Agreement is part II, which covers general
obligations and disciplines. Several of the provisions governing trade in
services (including fmancial services and tourism) are similar to those of GATT.
•

Under the Most Favored Nation (MFN) treatment, all trading
partners must be treated equally. If a cmmtry provides access to one
foreign competitor, equal opportunities in that sector must be given
4
to all other service providers from other WT0 countries.

•

Transparency has to be maintained in the application of measures
that affect the provision of services. Such measures, which include
laws and regulations both existing and those that are introduced
from time to time, must be notified to the WTO and published.
However, members need not provide information that is considered
to be confidential, the disclosure of which would be prejudicial to
commercial interests or law enforcement.

•

The "Natl:onal Treatment" principle requires each country to treat its
own nationals and foreigners equally. The National Treatment
provision of GATS however differs from GATT to the extent that
under GATS a country is not obliged to apply National Treatment in
sectors where it has not made any commitments. In the case of
GATI, National Treatment applies once a good enters into the
territory of a member, whether or not the importing country binds
the tariff on the good. The second article allows members to
negotiate commitments where the measures have not been
scheduled.

WTO: World Trade Organization established in January 1995.
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•

Other general obligations of GATS include consultations, dispute
settlements, technical co-operation, and international payments and
transfers which disallow the imposition of restrictions on
international transfers and payments for services supplied. The
exception to this obligation is where a country is experiencing
balance of payment difficulties. Special provisions are made for
economic integration, labour markets integration agreements,
monopolies and exclusive services suppliers, emergency safeguard
measures, government procurement security exceptions and other
general exceptions.

9.
Article IV of the general obligation and disciplines should be of
particular interest to African cOWltries. This article provides for a crucial
negotiating tool, which needs to be exploited to enhance the benefits, which are
associated with liberalizing service sectors. The article outlines measures to
increase the participation of developing countries in world trade in services and
the role to be played by developed countries in this process.
10.
In line with the aim of GATS to achieve a progressively higher level of
Liberalization in the services sector, the main article of part IV of the Agreement
requires members to enter into successive rounds of negotiations, beginning not
later than five years from 1st January 1995.
11.
The negotiations are to effect a reduction or elimination of the adverse
effects of measures on trade in services as a means of providing effective market
access. Modification of schedules is allowed any time after three years, from
the date of entry into force of commitments, provided the necessary notification
requirements are met.

Specific Commitments
12.
The second part of GATS commits members to open up markets in
specific sectors. The markets are opened in negotiations the results of which
appear in schedules of commitment that determine the extent to which market
access is provided. Commitments can be bound and modification under those
circumstances would only take place after negotiation with affected countries.
The commitments thus constitute guaranteed market access conditions for
foreign providers of services in the listed sectors, and they also clearly express
any limitations on market access. The Agreement however does not allow to
4

adopt or maintain other limitations that were not provided in the conditions
specified under its market access commitments. At least three months notice is
required if a government wants to change the negotiated or guaranteed condition
and compensation has to be negotiated with affected countries.

Annexes on Financial Services
13.
The Annexes to GATS, which form an integral part of the Agreement,
reflects the diverse nature of trade in services (see box 1). In the case of trade
in goods, a product moves from one territory to another. This makes it easier to
subject goods to common rules. Whereas in services, its provision differs from
one type of service to another. Banks, insurance companies, airlines etc. provide
services in quite diverse ways. The annexes therefore deal with trade in each of
these unique services. The annexes include movement of natural persons, air
transport services, whether scheduled or non-scheduled, fmancial services,
telecommunications and basic telecommunications. The offers on individual
service sectors were however prepared under eleven sub-sectors which also
included business, communications, construction, distribution, education,
environment, [mance, health, tourism, recreation and transport.
14.
The GATS annex on fmancial services defmes financial service as any
service of a fmancial nature offered by a fmancia1 service supplier of a member.
Financial services include all insurance and insurance-related services, and all
banking and other financial services. The Agreement on financial services
covers the following activities:
•

Insurance and Insurance-related services which incorporate direct
insurance and co-insurance including life and non-life.

•

Reinsurance and retrocession.

•

Insurance intermediation, such as brokerage and agency.

•

Services auxiliary to insurance, such as consultancy, risk assessment
and claim settlement services, and actuarial services.

•

Banking and other fmancial services.

5

] 5.
A wide range of activities is covered under banking and other flnancial
services. The basic ones include acceptance of deposits and other repayable
funds from the public lending of all types, financial leasing, and all payment and
money transmissIOn services, including credit, charge and debit cards, travelers
cheques and bankers drafts. The Agreement excludes the services that are
offered by governmental authorities) mainly central banking authorities and
services supplied by governments on non-commercial basis. The Agreement
also allows for some discretionary actions on the part of members to protect
depositors and investors through prudential measures even where those
measures constitute a breach of commitments, and such measures will be
recognized by other countries. Such measures cannot however be applied
merely to avoid commitments or obligations of members.

Box 1: The different forms of trade in services

Trade in services is not as transparent as trade in goods. GATS bas
identified four "modes of supply" for services, which represent different
forms of international trade.
•

"Cross-border supply": trade takes place from the territory of one
country into that of another without physical movement of a supplier
or a consumer. Ex: information and advising services transmitted
electronically and cargo transportation

•

"Consumption abroad": consumers or fmns make use of services in
another country. Ex: tourism and education.

•

"Commercial presence": a company sets up in another country in,
order to supply services. Its establishment can take different fonns:
incorporation, banks, representative offices and joint ventures'. '

•

"Presence of natural persons": persons supplying services in another
country for a liniited period of time. Ex;: musicians, migrant wor~er~ ,
and consultants.
1
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III. Evolution and results of the negotiations
on financial services
16.
At the end of the Uruguay Round in 1994, the negotIatIOns on
fmancial services were still not completed. Specific conunitments on market
access and offers on national treatment had been made in the financial sector,
but these were considered inadequate to wrap up the negotiations.
Considerable MFN exemptions still remained and predicated upon the
principle of reciprocity.
17.
Both the second Annex on fmandal services of the GATS and the
Ministerial Decision on these services adopted at Marrakech on 15 April
1995 provided for further negotiations in this sector. These negotiations were
to take place over a period of six months foIIowing the entry into force of
GATS, at the end of which WTO members had the possibility to improve,
modify or totally or partially withdraw their conunitments. Members could
also introduce new exemptions to the MFN clause.

The 1995 interim Agreement
18.
The negotiations that were completed at the end of July 1995 led to
what was considered as a "temporary agreement" because further negotiations
were deemed necessary to arrive at a more satisfactory agreement. The
follow-up negotiations were to take place within two years, i.e. in 1997.
19.
At the end of the 1995 negotiations, 29 WTO members (E.U. was
counted as one) improved their schedules of specific conunitrnents and/or
eliminated or suspended their MFN exemptions. Others reduced the range of
the exemptions. The enhanced commitments became a part of the second
protocol annexed to the GATS. Three countries, namely Colombia, the USA
and Mauritius, did not make any improvements to their previous
connnitments. Instead, they expanded their exceptions to the MFN to be
based on the principle of reciprocity.
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The 1997 negotiations
20.
The negotiations that resumed in 1997 once again afforded members
the opportunity to make modifications or withdraw their commitments or
make additional MFN exemptions within a specified period between 1
November and 12 December 1997. Subsequently, a new set of commitments
on fmandal services was adopted on 12 December 1997. A total of 56 lists
of commitments by 70 members and 16 lists of exemptions to the MFN
obligation (or modifications to the lists) were incorporated to the Fifth
Protocol annexed to GATS. Members were given up to 29 January 1999 to
ratify the Protocol so that the new commitments could come into force latest
by 1st March 1999. By this date, a total of 102 members had made
commitments with regard to the fmancial services sector.
21.
The new commitments represented notable improvements over the
previous offers and included conunercial presence of foreign service
providers, reduction of limitations on participation of foreigners in equity
capital of domestic fmancial institutions, regulatory reforms in the area of
commercial presence (branches, subsidiaries, agents/representations etc.), and
the expansion of existing services. In general, 57 countries including the
European Union (counted as one) made commitments in the course of the
negotiations to maintain or expand market access to foreign fmancial service
providers. The negotiations on fmandal services were concluded on 12
December 1997 with an agreement covering over 95% of the fmancial
services market, particularly in the areas of banking, insurance and related
services.

8

IV. The level of participation
of African countries
22.
There is a general consensus that sub-Saharan African countries need to
strengthen their presence in the multilateral trading system. This wil1 entail
designing strategies to enable the sub-continent to assert itself more prominently
during future negotiations. An examination of the schedule of commitments in
trade in services reveals that most African countries were not party to the
negotiations in GATS. The WTO estimates that African countries offered only
10 percent of all the total possible commitments. Even among countries that had
extensively liberalized their trade in goods) there was still a conspicuous
absence of commi1ments in services. Several African countries made
commitments only in tourism service sector. There are strong expectations that
African countries will be under pressure to expand their commitments into other
services sectors in future negotiations.
23.

Only five countries in Sub-Saharan Africa offered specific commitments

in the negotiations on fmandal services concluded in Geneva in December
1997. These were Ghana, Kenya, Mauritius, Nigeria and Senegal. Other
Afiican countries whose schedules and lists of article II exemptions of fmancial
services are registered at the WTO are South Africa, Egypt, and Tunisia. Most
cOWltries in Africa however submitted offers in areas where competitive
advantage existed such as tourism.

Insurance and Insurance related services
24.

The following offers were made under this sub-sector:

Mauritius
25.
To promote domestic investment, Mauritius excluded certain types of
services such as Insurance httennediation comprising agents and brokers from
supplying services via cross-border supply. Such intermediaries must have a
commercial presence in Mauritius. Also 5% of reinsurance business has to be
ceded to the Afiican Reinsurance Corporation. Mauritius also introduced the
principle of reciprocity in its article II (MFN) exemptions in fmandal services.

9

The reason for this is to enhance access of the Mauritian fmandal services
supply to foreign fmancial market.

Ghana
26.
In the case of Ghana, 40% of the capital or other proprietary interest in
the insurance business are to be owned by Ghanaian nationals, although foreign
partners can hold management control.

Nigeria
27.
In Nigeria's offers, 20% of reinsurance business is to be compulsorily
ceded to the Nigeria Reinsurance Corporation. Exceptions were also applied to
insurance on government property and all imports in the country which are to be
insured locally. Nigeria appeared to have liberalized this sector more than
other African countries with several modes of supply having no limitations.
Foreigners, corporations or individuals can also own up to 100 % equity in any
enterprise.

Kenya
28.
Kenya's offer in the past Uruguay Round negotiations reflected
substantial improvements' when compared to the 1994 schedule of
connnitments. Several areas especially in the banking and other financial
services were unbound, meaning that Kenya was free to introduce any
restrictions even if they were inconsistent with the article on market access, and
national treatment was registered as none. The insurance sector, however, still
remains a fairly protective area in Kenya. All the four modes are either unbound
or subjected to various statutory requirements. Services on Re-insurance and
Retrocession especially have limitations which reduces attractiveness in the subsector. Mandatory cessions are required to be placed with Kenya Re at 25%;
Zep Re, which is a COMESA institution at 10% and 5% with Africa Re. These
limitations apply for all the four modes of supply.
29.
Looking at the insurance sub-sector, it is evident that the sub-sector is
restrictive and unresponsive to developments in the global industry. The
legislative frameworks seem to be aimed at maintaining shareholding and
control of the industry. None of the countries except in Nigeria can foreigners
hold 100 percent ownership. With respect to reinsurance business, the
mandatory cessions required by all the countries has the effect of reducing
10

competitiveness in this sector and affecting the profit margins of insurance
companies. Commercial presence in a11 the countries requires incorporation
under the laws of the respective countries. Tbe presence of natural persons is
subject to need assessments by most of these countries.

Banking and other Final Services
30.
All the African countries, which submitted offers, have completely
liberalized banking and other [mancial activities. This is a reflection of the
reforms that have been undertaken by these countries.
31.
A number of reasons have been advanced which may explain the general
passiveness with which the Uruguay Round negotiations were approached by
Africa, some of which include the member driven nature of WTO, which places
major resource demand on members, inadequate participation in negotiations in
Geneva and lack of infonned back-up in capitals. Another reason may have
been the sheer complexity of going through the WTO process of commitment
scheduling.
32.
The scheduling of commitments in services, both during the Uruguay
Round negotiations and in the subsequent negotiations on trade in fmancial
services which was concluded in December 1997, revealed the difficulties
which both developed and developing countries faced. A nwnber of technical
questions were raised by several delegations from time to time which prompted
the WTO Secretariat to issue continuous notes clarifying technical issues and
responding to questions of members. With regard to financial services, legal
interpretation and cross-country comparisons of the commitments and MFN
exemptions were sometimes made difficult not only due to the complexity of the
content of the legal rights and obligations embodied in the commitments, but
also because of the diversity of conceptS and conventions used in their
presentation (WTO 1996).
33.

Some of the questions raised included the following;
•

Is it necessary to schedule approval procedures or licensing
requirements, which have to be met in order to supply a service?

II

•

With respect to National Treatment, does a no limitation entry in the
National Treatment column refer to the whole mode of supply or
only to what may be bound in the market access column?

•

How does a member schedule phase-in arrangements or staged
liberalization of ftnancial services?

•

Is it necessary to offer a defmition for those cases where a member
uses terms not covered by a common defmition?

34.
These common scheduling problems which affect the clarity and legal
certainty of commitments may explain the reason why only five countries in
Sub-Saharan Africa submitted offers in this area.
35.
An important question that needs to de addressed by Africa is whether
the negotiations that resulted in the scheduling of commitments in financial
services and tourism could spur increased trade and investments and lead to
economic benefits. Although, the lack of sufficient data in the financial services
sector makes it difficult to conclusively determine the benefit of liberalization, a
look at the state of the competitiveness and general business environment of the
fmancial sector in Sub-Saharan Africa could provide some insights.
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v.

The financial sector in Africa

36.
Most countries in SSA are currently pursuing financial policies which
presents a radical change from the early fmancial regimes characterized by state
involvement in the sector through credit allocation, interest rate controls,
subsidies to state owned institutions, and direct interventions. These reforms
which are intended to foster the development of well functioning fInancial
systems have produced mixed results with the outcomes being less satisfactory
than expected.
37.
In both Nigeria and Kenya, the budget deficits continued to widen even
after the reforms which entailed putting in place legislation to give Central
Banks more autonomy in controlling money supply were implemented.
Instability in the sector still remains, which has led to continued closure of
distressed banks. Although Monetary Authorities are being strengthened with
enabling legislation, key parameters like growth in money supply and GPD
continued to perform dismally. A few countries like Malawi however had
relative success in its financial sector reform programme
38.
The mixed results with the post reform era can also be attributed to the
varying sizes and relative sophistication of the financial sector in Sub-Saharan
Africa. Malawi for instance has a very small and highly oligopolistic and
underdeveloped fmandal system. During the onset of liberalization in Malawi)
the system was dominated by two banks, the National Bank of Malawi and the
Conunercial Bank of Malawi (Caskey 1992). Its reform process was therefore
not as comprehensive as that of Kenya or Gbana. Malawi consequently
perfonned better than Kenya after reforms.

39.
The monopoly of retail banking to a few big banks, mainly the state
Dwned, is a common feature in the African fmancial system New entrants into
the sector have concentrated on trade financing and other segments of the
fmancial sector in urban areas, leaving the small towns and localities to the state
owned banks and perpetuating the monopolistic trend. This has raised the
argument that liberalization of fmandal services and enabling foreign banks to
set up operations, has not necessarily enhanced the ability of domestic trade and
industry to have access to credit at cheaper terms (The Third World Network
1999). This observation is indeed evidenced by a disturbing development in
some African countries where foreign owned banks are divesting their interests
from the rural areas, automating their operations and laying off workers. The
13

Third World Network argues that while everyone talks of encouraging
entrepreneurship and small and medium enterprises (SMEs), the cost ofbanldng
services for SMEs as well as for individuals and households has in fact
increased.
40.
A look at the financial sector in Africa will however reveal that state
intervention has not prevented market failures. Shortage of private capital and
absence of developed entrepreneurial class have been rampant in Nigeria,
Ghana, Kenya and Guinea. The evidence is that such state interventions have
led to inefficiency, price distortions and resource misallocation. Politics is cited
to have been the motivation behind state intervention (Aryeetey et al) 1997.
41.
The high cost of banking services is nevertheless a development that
requires examination. The opening up of this sector either as part of the reform
process or as offers under GATS negotiations should not squeeze small
enterprises and the rural clientele away from formal banking services. While
undertaking refoons in the sector, deliberate policy interventions should be put
in place to ensure that fmancial services reach the underprivileged. Experience
in African countries also shows that huge government expenditure and the
government's recourse to the public to finance its deficit is the biggest cause of
high interest rates. The large portfolio of non-performing loans also contributes
to high cost of banking by increasing administrative costs. The reforms can
therefore not be wholly blamed for marginalizing small depositors. Moreover
most countries in Sub-Saharan Africa have claimed that their reform process
which includes abandoning direct credit dealings and adopting indirect systems
of monetary control are irreversible.
42.
The status of the banking sector in Africa thus suggests that most
countries of the SSA region are not through with the agenda of creating a more
stable financial sector, which can be attractive to investment and external
capital. The trouble is that a number of African countries in implementing
fmancial refoons moved too fast to improve balance sheets and recapitalise
banks in an environment where the main borrowers (the government and the
public enterprises) were fmancially distressed and institutional capacity was
weak (ECA 1997). Considering the imbalances in the macro economic
environment of African countries, it is important that fInancial sector reforms
are carried out as part of a comprehensive economic reform programme aimed
at improving economic fimdamentals. The public sector in these countries
needs to be downsized, the government needs to learn to live within its means,
the state owned enterprises need to be divested and the productive sectors need
14

to be supported by appropriate policies. The critical issues, which need to be
addressed therefore, are the structuring, extent and timing of reforms and the
necessary macro-economic framework to support the reforms and the
institutional developments to regulate markets.
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VI. Conclusions, including possible
strategies for future negotiations
43.
It has been felt by developing countries that the services sub-sectors
dealt with so far are those of basic interest to GECD countries. For this reason,
in the new round of negotiation, it will be necessary for African countries to
identify sectors of current and potential interest to them.
44.
This may require that countries conduct specific studies to determine
their comparative advantages. Given the dynamic process of negotiations in the
services sector, the pre-negotiation process of analysis, exchanging information
and identifying new opportunities should continue on an ongoing basis.
45.
Services, which are intensive in skill and labour rather than capital, are
activities in which developing countries have an actual or potential advantage.
In several African countries such as Lesotho, Sudan and Mali, remittance from
expatriate workers arising from service exports amounted to 30-80% of total
exports in 1993 (GCA 1995). Therefore, issues like movement of natural
persons should be an important subject for negotiations. It should be noted
however that most industrialized countries have shown reluctance to ease access
to labour, and have maintained more restrictions on services, which require
temporary migration of labour. Considering that African countries have a lot to
gain from this mode of supply of services, the latter should be exploited to
constitute a trade off for additional commitments by African countries.

46.
A possible strategy for future involvement of Sub-Saharan Africa in the
negotiations in trade in services would be to opt for one of the two possible
scenarios that could characterize future negotiations:
•

The first one is "a big basket approach II where both developing and
developed countries agree to trade in commitments spanning several
sectors.

•

The second is based on sector specific negotiations, basically in
fmancial services.

47.
These options need to be examined by African countries with a view to
determining the most appropriate approaches. Although the big basket
17

approach creates opportumhes for more trade-offs, it may also result in
developed countries pressing for more reforms in related fields (UNCTAD,
March 1993). The big basket approach to negotiations is however more
appropriate for Africa since the exchange of commitments over a wider range of
sectors offer more room for trade-off's that are mutually beneficial. Countries
such as Kenya have embraced this approach.
48.

A well-defined common regional position and approaching negotiations

with one regional voice is a strategy that will be likely to carry more weight. In

this regard, effective participation will require African countries to identify and
define their interest in these issues, individually and regionally, in order to be
able to influence the outcome of negotiations in a manner which takes due
account of their concerns.
49.
A more general but important strategy could involve the fonnation of
negotiating blocks in which countries or their mandated spokespersons negotiate
on behalf of a group of countries. The Asian countries have moved in this
direction. A similar strategy has also been adopted by OECD, which
incorporates intellectual preparations for negotiation.
50.
If the financial sector of African countries is to be oeneficial as a result
of greater access by foreign service providers, fmandal sector liberalization
should proceed in the - context of comprehensive macro-economic reforms,
elements of which should include elimination of budget deficits, reductions in
the size of governments, divestiture of parastatals, providing autonomy to
central banks while enhancing their regulatory and supervisory capacities.
Although negotiations in Geneva are based on country representation, such
blocks could provide an important means of swaying opinion in favour of the
interests of African countries.
51.
In order to create an enabling enviromnent for the insurance sub-sector,
the legal framework, which curtails the flexibility of insurance companies to
make investment decisions, should be streamlined, since these constitute
restrictions to market access.
52.
Supply responses that are necessary include policy support by
governments in streamlining legislative environment, infra structura1
development, acquisition of new technologies, and human resources
development.
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53.
As part of GATS, technical assistance programmes are available from
the WTO and a nwnber of multilateral organizations. Bilateral and multilateral
aid programmes are also designed to support the enhancement of trade in
services in developing coootries. African countries should therefore take
advantage of these opportunities available to them to liberalize their trade in
services dom~stically or within regional trade arrangements, foster their local
service providers and enhance their export capacity.
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