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SUMMARY

The public-sector ports of Latin America and the Caribbean face a crisis in almost every
aspect of their activities. The consequences of government ownership and operation of ports
can be seen from a chronic overstaffing, political constraints on the construction of facilities
at new sites and on the movement of certain activities to more appropriate locations, costly
work arrangements, low productivity and charges far in excess of international levels. Without
a reduction in costs and an improvement in productivity at many ports of the region, a decisive
opportunity to enhance the competitiveness of the region's exports in international markets will
be lost. Latin American and Caribbean governments seek to restructure their ports so that they
might better support national economic growth goals.

To accomplish this task, they have begun to consider a role for the private sector in
public ports. The trend towards private involvement in port services and port facilities is not
an adjustment to cyclical factors but responds to growing recognition that open-ended
government involvement in ports has led to a misallocation of national resources, inflated the
cost of services, crowded out private investment, restricted foreign exchange earnings and un
dermined the capacity of public ports to resist political pressures. The restructuring of public
sector ports is seen as a means by which governments might remove themselves from day-to
day commercial decision making, and become more involved in the formulation and implemen
tation of appropriate laws, regulations and policies.

The freer movement of capital, information services and cargoes across national
boundaries has highlighted the cost and quality differences not only of goods but also of dis
tribution systems. To improve the competitive position of a country's goods in world markets,
exporters must have access to a network of ports, carriers and communications services which
reflect the international competition they face, On the other hand, national producers that rely
on domestic markets will probably view low cost, efficient ports as a means to enhance the
competitive position of imported goods and could oppose private-sector involvement in port
services and port facilities.

Such a divergence of interests means that public-sector ports often fail to reach
international levels of innovation, productivity and cost-effectiveness, not from an insufficiency
of resources, but because dominant groups participate in decisions for the selection and uti
lization of those resources. This is of great importance to Latin American and Caribbean
governments because they have adopted export-oriented macroeconomic policies. Such policies
and the gradual opening of domestic markets to imports has generated a substantial increase
in the region's external trade volumes. These economic transformations have had, as yet, little
impact on Latin American and Caribbean ports. The reason is that existing port institutions
are based on legislation, regulations and policies that reflect earlier trading conditions.



In a global trade environment subsidies and market restrictions are no longer effective
to bridge the gap between commercial and socio-political goals. The ultimate costs of such
measures are jobs that do not get created, goods that are not produced, services that are not
offered and new investments in plant and equipment that are not made. One of the principal
factors which influences the productivity and cost-effectiveness of public and private ports is
their respective labor regimes --the former has a public-sector or bureaucratic labor regime,
while the latter utilizes market-oriented national statutes that are applicable to profit- and loss
making enterprises. The response of employers to employee demands at public-sector ports
is inherently a political process involving compliance with policies and budget allocations or
justifying variations therefrom, whereas for private ports it is essentially a balance between
such demands and product or service costs, competitive position, worker productivity and
commercial profitability.

To avoid resolving labor problems, subsidies are often utilized to pay the extra costs
of dockworkers' wages, and these, in turn, ultimately depress the competitiveness of a nation's
exports in international markets. Governments must be sensitive to the concerns of labor and
safeguard their interests by offering redundant workers alternative employment, retraining
programs, early retirement benefits and compensation payments. In such an environment, port
labor, governments and private interests will come to understand and share the challenges
facing the industry.

The fundamental reason for the participation of private interests in public-sector
enterprises is to create a basis for competition so that costs might be reduced and the quality
of goods and services improved. Competition achieves those objectives by compelling such
enterprises to face commercial risks, the possibility of financial losses and the threat of
bankruptcy. Without competition, privatization would amount to little more than a transfer of
port services and port facilities from the complete control of governments to a similar degree
of control by private interests. This would permit private interests to increase profits without
any service or technical innovations, or improvements in productivity and cost-effectiveness.
Put another way, even though private investors usually equate success with profits, competition
would limit their freedom to unduly raise port charges.

The key to establishing competition in and between ports is the freedom of entry and
exit to the industry. Such freedom cannot be absolute, as the number of possible port and ma
rine terminal locations is limited. If private interests are allowed to participate in the provision
of port services and port facilities, and offer services to the same users, additional competitive
elements will be introducedand the market should be better served. It is frequently alleged
that competition amongportsleads to wasteful investments. The risk of wasteful investments

, I, .

is greater with the public sector than with private interests, and government influence is often
responsible for inopportune and unsuitable investments by private interests.
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To promote private sector involvement in port services and port facilities a central gov
ernment must adopt an institutional framework which reassigns operational, planning and
administrative functions among public-sector agencies and private interests within a market
oriented institutional framework, in order to ensure that dominant port groups cannot distort
the commercial environment in which trade relations take place. In addition, a comprehensive
regime of investment laws must be formulated so that private investors will have the freedom
to invest and transfer capital, and to distribute income. The laws, regulations and policies
which constitute that framework should define with precision the properties and services which
are to be made available to private interests, provide guidelines that can be utilized to deter
mine their values, safeguard the property rights of investors, and specify any advantages or
consideration accorded citizens of the country in which the port is located.

The major elements of such framework encompass statutory authority for private partici
pation, deregulation, decentralization, an antimonopoly regime and a public-sector agency
which balances competing interests to ensure that no one group can utilize market mechanisms
to obtain a monopoly position. The statutory authority should clearly define standards for ap
proval of private sector proposals and establish a strong presumption that increased participa
tion will benefit the nation through increased competition in order to avoid the endless
problems and delays of trying to satisfy imprecise regulatory requirements.

Deregulation can be generally understood to encompass the removal of government im
posed constraints to the interplay of market forces on both public and private sector economic
activities. For ports, it is utilized to ensure that all those providing services and facilities
operate in a commercial environment bounded by the laws of supply and demand, profit and
loss, freedom of entry and exit, scale economies, customer likes and dislikes, and the risk of
bankruptcy. However, the total absence of regulations could lead to non-commercial abuses
by private interests. As a consequence, governments must retain sufficient control over port
activities through antimonopoly regimes to ensure that no group of the port community is able
to insulate itself from market forces and exact monopoly rents.

The major objectives in decentralizing a nation's public ports are not only the transfer
of authority and delegation of powers and functions from central governments to local bodies
but also a balancing of the interests of the public sector, dominant groups and users so that
commercial goals might be achieved. Decentralization does not mean the elimination of gov
ernment involvement, but that it should be structured to ensure on-site port administrators,
boards of directors and private interests have sufficient commercial freedom to set their own
tariffs and to adjust quickly to changing market conditions. A decentralized national port
system should be structured to provide such groups with the flexibility to operate their facilities
commercially, to plan for and make needed investments, and to work with urban authorities
so that competing land-use problems might be resolved.
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The specter of a transfer of a public-sector monopoly to private interests has long
plagued governments and given substance to the arguments of all those seeking to preserve
existing institutional arrangements and their dominant positions. Private sector participation
in port services and port facilities can contribute to commercial viability of a nation's
international trade relations only if supported by vigorous domestic competition and a strong
antimonopoly policy. For years, existing laws, regulations and policies have privatized port
profits by allowing them to fail into the hands of dominant port groups, and socialized losses
by utilizing the public treasury to subsidize non-commercial operations.

In a competitive port environment the monopoly rents now enjoyed by such groups,
would be socialized among those in the distribution chain and any commercial losses would be
born by private investors. The claim that the participation of private interests in the provision
of port services and port facilities will lead to a socialization of losses and a privatization of
profits is simply untrue. Governments cannot decree that their ports will be competitive, but
they can adopt an institutional framework which emphasizes freedom of entry instead of protec
tion, managerial autonomy to earn a profit through competition instead of access to the national
treasury, laws of the marketplace instead of day-to-day bureaucratic involvement and antimo
nopoly regimes instead of the political influence of dominate groups.

A wide-range of options exists for shared participation of governments and private
interests in public-sector ports. The options include private stevedoring companies,
management contracts, concessions, joint ventures, authorizing private terminals to handle
third-party cargoes, conversion of public-sector ports into limited liability companies and,
finally, the sale of a port. Without an appropriate institutional framework and a market-ori
ented labor regime, the participation of private interests can lead to numerous problems.
Government involvement in a port with private interests will continue through its institutional
framework, the monitoring of private-sector activities, taking part in earnings, incentive
schemes and contractual arrangements.

Whether governments retain title to port equipment and properties is not the major is
sue. The decisive question is not who has ownership of port equipment and properties, but if
they are utilized on a comtnercial basis. The choice is not public or private provision of port
services and port facilities, but which of tnany possible options can be utilized to achieve the
desired commercial objectives. The mixed public-private options for restructuring ports should
not be considered in isolation, but as part of a broader program of institutional reform which
is designed, among other things, to ensure that private interests will carry out their activities
in a cotnmercial manner.
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All mixed public-private options must be supported by economic policies which seek
to promote trade, an institutional framework which allows market forces to govern port activi
ties, a productive workforce whose collective agreement permits the attainment of commercial
goals and an attractive environment for private-sector investments, or the risk of transferring
a public-sector monopoly to private interests could become a reality. As an illustration of this
point, without deregulation and decentralization, which promote competition between ports and
between terminal operators of the same port, exporters and importers are not likely to partici
pate in the cost savings that should result from private participation in cargo-handling and
storage activities.

Governments seek private participation in port activities to reduce their administrative
and financial burdens, promote competition, improve efficiency and lower costs, as welI as to
participate in earnings that might otherwise be reserved for the private sector. For private
interests, such participation is viewed favorably where complete ownership of assets and
operational control are not allowed, or where the magnitude of the commercial risks or capital
requirements are beyond their capabilities. Finally, the primary criterion for the selection of
private interests is not price, even though that factor is important, but the capacity to succeed
in a competitive environment and to implement certain policies deemed important by the gov
ernment.

A government must respond to the needs of the people it represents and, without a
carefully formulated institutional framework, it is most difficult to avoid the transmission of
economic, political and social pressures of dominant groups to public-sector enterprises.
Public-sector ports are expected to achieve a wide-range of conflicting objectives such as
raising productivity while utilizing inappropriate technologies, and controlling costs while em
ploying an oversize workforce. Usually, public-sector ports are the only employer in surround
ing communities, a source of political strength, part of a nation's defense structure and there
are multiple ministries involved in every detail of port activities, all of which limit the pos
sibility that commercial decisions might be made.

For many years port deficits were considered of minimal importance and a matter that
could be corrected with larger budget allocations or simply by raising charges. However, such
increases for nations which have adopted export-oriented macroeconomic policies will ulti
mately affect the price of both exports and imports. The recognition of such impact also leads
to an awareness that ports are structurally competitive; that is, even though in possession of
monopoly positions vis-a-vis their hinterlands, they must respond to the competition faced by
the goods they handle in order to survive commercially. The restructuring of public-sector
ports to permit private involvement would impose the market system of penalties and rewards,
and would identify inefficiencies, monopoly rents paid to dominant groups, and the extent of
excessive budget allocations and avoidable subsidies.

v



Much of the debate over private participation in port services and port facilities is politi
cal in nature, rather than economic, operational, technical and legal. Indeed, because such
participation involves the functions and powers of governments, it is the national sovereignty
issues, often voiced in terms of economic independence and defense capabilities. In contrast
to consumer electronics, if ports are leased or sold to foreign interests for commercial opera
tions, they could not be relocated in another nation nor would it create large-scale employment
opportunities for non-citizens. Ports. are site and customer specific, and purchasers would
make investments in those sites and in those customers, and would earn a return-on-investment
from them.

Dockworkers would be recruited locally, as most Latin American and Caribbean
countries haveimmigration laws which permit the employment of foreigners only when the
skills required Cannot be obtained from the citizens of a country. Such arrangements would
actually increase the amount of public control through an appropriately formulated institutional
framework which clearly limits and balances the influence of government agencies, dominant
groups and private interests. Ports which are leased or sold to foreign interests would still be
subject to all the laws of the countries in which they are located, and governments would
formulate regulations to govern the conduct of business in order to protect what it perceives
to be of national interest and which would allow it to operate them directly in times of national
emergencies.

In many countries, the prosperity of ports and of cargo owners are viewed as separate
or, at best, only indirectly related. That view is false and dangerous, as a dynamic private
sector and a well-run public sector are the fundamental prerequisites for economic growth. All
those providing services at ports under earlier macroeconomic policies were able to capture
hinterlands and hold them ransom to numerous cost-increasing monopoly practices, but the
situation has been reversed with the adoption of export-oriented policies and ports have been
captured by the goods they handle and their destinies are irreversibly intertwined. The
transformation of port structures which are focused on satisfying domestic needs into those
which are internationally viable is a systemic undertaking.

All those providing services and facilities must surrender their dominant positions,
monopoly rents and efficiency reducing activities, and agree to work together to establish a
commercial port environment. The dilemma facing governments is found between two
extremes --none of those providing services will voluntarily relinquish their dominant positions
and governments cannot repeal the laws of the marketplace nor ignore global economic
changes. However, governments are not helpless and can formulate an institutional framework
within which each member of the port community will, by his own accord, seek to bring about
such alterations. Thus, it is essential that governments begin to view their role in ports in
terms of facilitating activities; that is, as owners, investors, partners, facilitators and regulators.
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Governments must assume the role of catalyst and utilize the mixed public-private
restructuring options and a market-oriented institutional framework to encourage, challenge and
even compel members of the port community to innovate, compete and invest so that produc
tivity and cost-effectiveness will continually be improved. At the outset of the restructuring
process, each Latin American and Caribbean government should appoint a director and team
of highly qualified persons who are committed to the restructuring public-sector ports from the
ministries of finance, trade, transportation, public works and labor, as well as from the central
bank and port administration. The adoption of measures by governments to shift port functions
from the public sector to private interests and to establish a market-oriented institutional frame
work will probably be on a piecemeal basis.

The logic of piecemeal restructuring of public-sector ports appears at first un
challengeable -vit would permit all those in the port community to slowly implement changes
in order to reduce political and social costs. Nevertheless, the unavoidable rigors of global
trading will require governments to continually restructure their public-sector ports so that
productivity might be improved and costs reduced in order to enhance the competitiveness of
their goods in international markets. In addition, if dominant groups have an extended period
of time to comply with market-oriented changes, they will have more than enough time to in
fluence the laws, regulations and policies which are utilized to create the commercial frame
work. Thus, the piecemeal implementation of private participation in public-sector ports could
result in a self-defeating regulatory strategy which achieves objectives precisely opposite to
those intended.
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PREFACE

The public-sector ports of Latin America and the Caribbean face a crisis in almost every
aspect of their activities --from investments and planning to labor, management, costs and
productivity. This can be seen from complaints of port users, as well as from the steps
governments are taking to reduce capital investments, and budgets for equipment maintenance
and personnel training programs. Many exogenous factors have contributed to the crisis, such
as external indebtedness, transformations in national economic goals and fiscal deficits, but
governments have largely imposed it upon themselves through policies which strongly support
the demands of dominant port groups. The responsiveness of governments to such groups has
led to the establishment of port institutions based on laws, regulations, agreements, policies and
socio-political obligations which lack r" "nee and pursue conflicting objectives.

This has permitted, for instance, dockworkers to reject labor-saving technologies, in
termodal distribution systems and global economic realities, and to usurp many managerial
functions of public-sector port administrations. For years efforts to resolve these problems
have been focused on investments in infrastructural improvements and new cargo-handling
technologies, but governments are beginning to recognize that they can no longer permit
institutions which are ineffective and dominated by influence groups to impede the efficient uti
lization of such investments, reduce trade opportunities and weaken the impact of export
oriented macroeconomic policies.

These problems were analyzed in a recent ECLAC study entitled Structural chan&CS in
ports and the competitiveness of Latin American and Caribbean forei&n trade (LC/G.1633-p'
October 1990), which, at page 23, suggested that

"Like pieces of different puzzles that do not fit together, the wide range of
governmental agencies involved in ports seem to lack the agility needed to plan,
organize and execute institutional and infrastructural improvements. Such
agencies cannot discard the time-honored doctrine that the country will only
work properly if everything is regulated and centrally directed. In the last de
cade of the twentieth century, governments face a fundamental choice: either
they identify and define appropriate roles for the public and private sectors in
ports vis-a-vis international trade or accept a reduction in the competitiveness
of their exports in world markets, a contraction in foreign exchange receipts, a
decline in domestic investments and a higher level of national unemployment."



Despite the constraints which are inherent in such an undertaking, it is mandated by the efforts
of governments to improve the wellbeing of their people through export-oriented economic
growth goals and of individual industries to strengthen the competitiveness of their products
in world markets.

This study is not a theoretical discussion of privatization, nor a collection of case
studies. Rather, it presents a six-part analysis of the major issues which arise from private
participation in public-sector port services and port facilities, and suggests economic, legal and
social measures governments might adopt to deal with them. Part I presents an overview of
the market forces which have created a compelling need to restructure port institutions and op
erations, and to redefine the roles of governments and private interests in order to improve pro
ductivity and reduce costs so that the competitiveness of exports in international markets might
be enhanced. Parts II and III present the operational and institutional factors which mandate
a competitive restructuring of the region's public-sector ports, and the major challenges which
must be met to satisfy that mandate.

The challenges primarily encompass the formulation of an institutional framework com
posed of deregulation, decentralization, the utilization of market-oriented employment regimes,
and a balancing of the interests of governments, labor and private interests. Th provide guide
lines for the participation of private investors in public-sector ports, parts IV and V evaluate
various mixed public-private options, and the economic, political and social implications of
such involvement. Finally, the conclusions and recommendations make suggestions govern
ments might consider when formulating policies and plans to restructure their public-sector
ports.

ii
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Chapter I

INTRODUCTION

I. Ports are located at the confluence of major economic, political and social events, and
this has led governments to construct and operate them in many countries of the world. With
limited exceptions, Latin American and Caribbean ports serve their hinterlands on an exclusive
basis and users are very vulnerable to any interruption in services. Those which are owned
and operated by governments of the region offer docks, cranes, warehouses and cargo-handling
services to the public at large, while private ports in the same countries utilize specialized
installations to handle only their own cargoes. Many ports of the region were originally
private and offered services to the public, but the inability of owners to finance costly instal
lations and the need to reduce the risks of and damages which would result from an
interruption in services has led the majority of them to come under government control since
the early I940s.

2. The consequences of government ownership and operation of ports can be seen from
a chronic overstaffing, political constraints on the construction of facilities at new sites and on
the movement of certain activities to more appropriate locations, costly work arrangements,
low productivity and charges far in excess of international levels. The dominant role of gov
ernments in ports has led to a dichotomy between public ports and public services on the one
hand, and private ports and private services on the other, and this has been the controlling
model in the region for decades. Nonetheless, the validity of this model has increasingly been
called into question since the early 1980s with changes in national economic policies.

3. The high level of public investment in Latin America and the Caribbean during the late
1970s and early 1980s led to a transformation of their economies. Such investments were
based on a rapidly growing external indebtedness that reached a maximum of US$445.8 billion
in December 1987, but has fallen off to U5$427.5 billion at the end of 199O.n' Debt servicing
during the 1970s was facilitated because prices for their traditional primary products rose with
increases in the cost of petroleum. However, the dramatic reductions in the prices of crude
oil from US$34.OO per barrel in 1981 to US$17.50 by January 1987 led to similar reductions
in the prices of their exports and culminated in the debt crisis of mid-1982.

4. Governments were suddenly faced with an unavailability of funds from international
sources, a massive outflow of capital to other countries and a deep recession, and they respon
ded by adopting export-oriented macroeconomic policies." As an illustration of the impact of
the debt crisis, the lending to developing nations dropped from approximately U5$56 billion
in 1981 to US$29 billion the following year and, finally, to U5$3.3 billion in 1983.3 It has
been estimated that the amount of capital held by the private sector of Argentina and Mexico
in foreign banks is no less than US$40 billion for each country," The need for private-sector
participation in the provision of port services and port facilities was largely implied in export
oriented macroeconomic policies, but it has increasingly become a major factor in, if not a
prerequisite for, their fulfillment.
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5. Since the onset of the debt crisis Latin American and Caribbean public-sector ports have
faced a dilemma. They are expected to operate as commercial enterprises and, at the same
time, they are treated as statutory bodies subject to government controls in areas ranging from
operations to finance, as well as to all the social and political objectives of government agen
cies. For example, according to estimates of the Brazilian Steel Institute (IBS) for the period
January to July 1988, the per ton tariffs for handling steel were US$20-22 in Santos, US$15-18
in Rio de Janeiro and US$11-14 in Vitoria, while at the port of Jacksonville (U.S.) the per ton
docklabor costs amount to US$5.60, at Hamburg (Federal Republic of Germany) US$4.20, at
Rotterdam (the Netherlands) US$3.80, at Antwerp (Belgium) US$3.31 and at Kaohsiung
(Taiwan) US$3.18.5

6. In 1990, 47 000 Brazilians were utilized to handle 320 million tons of cargo at its ports,
while at Rotterdam 2 000 port workers handled 292 million tons." The Brazilian private steel
producers association estimated that excessive port charges and delays have resulted in a loss
of US$780 million in overseas sales for its members during the past decade." Without a re
duction in costs and an improvement in productivity at many ports of the region, a decisive op
portunity to enhance the competitiveness of the region's exports in international markets will
be lost. Thus, governments must ensure that public-sector ports function as true business enti
ties within an institutional framework which is free from excessive bureaucratic constraints.

7. Latin American and Caribbean governments seek to restructure their ports so that they
might better support national economic growth goals. To accomplish this task, they have
begun to consider a role for the private sector in public ports. In 1979, for instance, the
Government of Argentina adopted a policy to promote and facilitate private investments in and
the decentralization of its ports, but docklabor resistance has severely restricted its implemen
tation.' Following the inauguration of Carlos Menem as President of Argentina in July 1989,
his minister of economy announced privatization plans for some 30 state-owned enterprises."
In August 1989, legislation was adopted to restructure public-sector enterprises, and the nation
al telephone system and international airline have been sold to a consortium of domestic and
foreign purchasers.10

8. The provisions of that law related to services largely reflect the conclusions of a work
shop on Argentine ports, sponsored by the stock market of Buenos Aires a year earlier, which
found that it was necessary to restructure, privatize, deregulate and decentralize the entire port
system of the country.11 The Argentine Undersecretary of Transport and Waterways proposed
a new regulatory regime for ports which would permit private-sector participation in their
ownership, management and operation, and a draft law to that effect was to be submitted to
the Congress in May 1990.12 For its part, port labor unions prepared another draft law which
would increase the role of the state in ports. In spite of such differences, the Argentine Senate
unanimously approved a law to permit private participation in public-sector ports and it has
been sent to the House of Representative for final approval."

9. A study prepared by port-users councils of Brazil brought out the need for greater
private-sector participation in that country's ports. Brazilian vessel operators agreed at their
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August 1989 meeting that the country's ports should be privatized and the monopolies enjoyed
by dockworkers should be terminated;" Reflecting those conclusions, the Brazilian Congress
is considering the adoption of legislation to restructure the country's ports. The restructuring
would allow ports to offer 24-hour services every day of the year, individually set their own
rates, permit the private sector to invest in port facilities, authorize single-user terminals to
handle third-party cargoes and privatize many of the services currently performed by public
port administrations, but dominant port groups have proposed 119 amendments which nullify
many of these changes.15

10. For its part, the Government of Colombia proposed legislation in December 1990 to
dissolve its public-port administration (COLPUERIOS) and dockworkers at the Atlantic ports
of Santa Marta and Barranquilla, and at the Pacific port of Buenaventura began daily two-hour
work stoppages and undertook preparations for an indefinite strike." Finally, during January
1991, the national congress adopted Law No. 01 which creates a general superintendency of
ports (SGP), as well as autonomous and decentralized organizations to administer them, while
permitting both the public sector and private interests to construct, maintain, operate ports and
port terminals, and establish tariffs, and orders the dissolution of COLPUERIOS over a three
year period.'?

II. The handling of ships and their cargoes at ports must be efficient, but it is not enough.
With the globalization of trade, ports must be part of cost-effective intermodal distribution
systems that contribute to the competitiveness of goods in world markets. This means that
ports must have productive labor forces which are paid competitive salaries, modem cargo
handling equipment and facilities, adequate access for carriers, electronic information systems,
and simplified trade and transport documentation. The predominant role of governments in
ports of the ECLAC region came about not just from nationalizations but also through the in
ability of private owners to repay loans to or guaranteed by them. 18

12. In addition, such involvement has created an extensive network of socio-political obliga
tions that all but preclude the achievement of commercial goals. This has led governments to
consider private-sector participation as a means to establish commercial discipline. For private
interests to consider investing in ports, however, the activities contemplated must have potential
earnings which reflect their financial commitments and the risks assumed, as well as a market
oriented institutional framework which permits innovative responses to users needs, the author
ity to control costs, increase efficiency and raise productivity. At the same time, governments
must retain sufficient control over private investors to ensure that they do not insulate
themselves from market forces, demand monopoly rents and ignore externalities such as the
marine environment.

13. The trend towards private involvement in port services and port facilities is not an ad
justment to cyclical factors but responds to a fundamental change in trade relations, a dramatic
increase in the cost of facilities and a systematicexpansion in the range and variety of services.
After committing their ports to various forms of public-sector ownership and control for more
than four decades, Latin American and Caribbean governments find that the commercial
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functions of ports have become secondary to the socio-political obligations of job creation for
the unemployed in surrounding communities, assigning port positions to loyal party members
and others. For example, directorships on the boards of state-owned enterprises in Brazil are
considered a source of prestige and serve as the equivalent of ambassadorships in the u.S.19

14. In addition, governments act as conduits for special interest groups which seek to influ
ence port activities for their own benefit. Such open-ended government and dominant group
involvement has led to a misallocation of national resources, inflated the cost of services, crow
ded out private investment, restricted foreign exchange earnings and undermined the capacity
of public ports to resist political pressures. There is nothing new about governments re
structuring public-sector ports, for numerous attempts have been made to transform deficitary,
inefficient operations into those of a more commercial nature, but what is new is that current
efforts focus on the utilization of market forces to bring about needed changes.

15. Privatization is not a single doctrine, but an amorphous concept that seems to defy
definition until assigned a meaning. For purposes of this document, it represents any shift
from governments providing port services and port facilities to private interests making them
available." The participation of private interests in such activities is often presented as a self
evident and all encompassing answer to problems such as high costs, chronic inefficiencies,
overstaffing, fiscal deficits, subsidies, low productivity, uncompetitive products and services,
and an undisciplined government bureaucracy, but this is not the case.

16. Such participation should contribute to the creation of a basis from which the afore
mentioned problems might be more easily resolved, but it must be supported by an institutional
framework which allows the unregulated interplay of market forces to govern port activities,
a productive workforce whose collective bargaining agreement permits the attainment of com
mercial goals, an antimonopoly regime applicable to both management and labor, and an attrac
tive environment for private-sector investments. Just as the pervasive regulation of ports by
Latin American and Caribbean governments failed to respond to the needs of exporters and
importers in a commercial manner, without such a framework private participation in port
services and port facilities will not furnish a comprehensive response either. Thus, to portray
the transformations needed to restructure Latin American and Caribbean public-sector ports as
simply private-sector participation is to fail to convey the true dimension of the undertaking.
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Chapter n

THE OPERATIONAL REQUIREMENTS FOR RESTRUCTURING PORTS

17. Traditionally, governments justified bureaucratic impediments to efficient, low-cost
ports by asserting that they support important economic, political and social goals. To the ex
tent that cost-increasing, efficiency reducing, non-commercial port practices continue to be
made part of such goals, the potential benefits which might result from any restructuring of
port services and port facilities will be limited. What often appeared to be a socially desirable
policy --utilizing ports to provide jobs for the unemployed in surrounding cities-- raises port
costs, lowers the competitiveness of exports in world markets and creates a heavy burden on
the entire national economy. A dynamic trade environment can create a commercial basis for
fulfillment of export-oriented macroeconomic policies, but ports must be structured in a manner
that permits all those providing and receiving services to achieve commercial objectives.

18. To carry out this task, some of the more important considerations relate to (i)
institutional structure, (ii) employer-employee relations, (iii) inland transport, (iv) competition
in and between ports and (v) trade and transport facilitation.

A. INSTITUTIONAL STRUCTURE

19. Government agencies operating commercial enterprises such as ports must meet many
conflicting economic, political and social objectives, and, hence, do not have the same
managerial freedoms enjoyed by private operators. In this context, public-sector ports often
fail to reach international levels of innovation, productivity and cost-effectiveness, not from
an insufficiency of resources, but from the manner in which competing factions participate in
decisions for the selection and utilization of those resources. Government are staffed by people
who have training and experience in the formulation and administration of policies' and
regulations, rather than in the operation of commercial enterprises. When public-sector ports
are unable to provide services and facilities which meet the requirements of cargo owners and
carriers, they are often the subject of frequent studies and reorganizations.

20. Typically, such studies lead to the adoption of new policies and regulations, appoint
ment of new executives and changes in management structures, but they are largely without
any notable degree of success. The major reason is that public-sector port administrators
usually allocate staff and equipment according to political dictates, rather than to maximize
earnings and the value of public-sector investments. Such practices respond to the demands
of dominant groups and resulting inefficiencies are often rewarded with larger budgets and
more staff. Even if the compensation of government administrators was linked to specific
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performance goals, few remain at ports long enough to develop an understanding of the indus
try, identify needed changes and implement them.

21. Ports have become more closely tied to the achievement of macroeconomic policies and
their institutional structure must be reformulated to reflect that reality. Trade relations have
been transformed from a limited number of products moving between countries in highly
regulated conditions to an ever-expanding range of goods in a progressively deregulated
environment and from political efforts to create semi-autonomous national economies to the
adoption of measures which reflect the globalization of trade. Such transformations have had,
as yet, little impact on Latin American and Caribbean ports. The reason is that existing port
institutions are based on legislation, regulations and policies that reflect earlier trading
conditions.

22. In 1975, for instance, the Governmentof Brazil created a public-sector enterprise (POR
WBRAS) , to carry out activities related to the construction, administration and exploitation
of ports. Nonetheless, without needed support from the deregulation and decentralization of
port operations and the shifting of dockworkers from a bureaucratic to a market oriented labor
regime, PORrOBRAS was unable to attain those goals and was abolished in 1990.21 A useful
place to start the restructuring of public-sector ports would be to compare their present goals
and objectives with modem trade requirements. Once identified, governments must formulate
legislative, regulatory and policy initiatives which reflect the role ports should play in trade
relations so that they might contribute to, not detract from, the competitiveness of goods in
international markets.

23. Notwithstanding the direct relation between the commercial success of exporters and
importers, and the demand for port services and facilities, the institutional framework under
which Latin American and Caribbean ports operate only indirectly considers their needs when
decisions are being made. In addition, dockworkers, Customs administrations, freight forwar
ders, Customs brokers, banks, insurance companies and carriers operate with different unions,
contractual arrangements, government regulations and international conventions. This dense
institutional arrangement largely does not consider users' needs and is complicated even further
by the existence in many ports of two groups of workers --formal and informal.

24. As but one illustration, there are six ministries and 18 state agencies involved in Argen
tine port activities, and dockworkers represented by six different unions freely subcontract with
informal groups to carry out heavy, dirty or otherwise undesirable tasks.22 Public port
administrations are given the unenviable task of organizing this complexity, but organized
complexity does not lead to service and facility innovations, productivity increases nor cost
reductions. Indeed, organized complexity amounts to an institutionalization of high cost and
inefficient practices. This leads to bureaucratic lethargy on the part of port administrators and
creates inefficiencies which limit the cost-effectiveness of the entire port community and the
competitiveness of a nation's exports in international markets.

I ----------------------------------
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25. Subsidies and market restrictions have been utilized by most Latin American and
Caribbean governments to absorb the unnecessary costs of inefficient port practices. All pro
duction and distribution costs in a global trade environment, whether directly or indirectly
related to such practices, will ultimately be incorporated into the sales prices of such goods and
will affect their competitiveness in world markets. In essence, such costs and inefficiencies
are the result of earlier inward-looking macroeconomic policies which were justified under very
different trading conditions, but today they have a negative impact on foreign exchange re
ceipts, employment creation and domestic capital investments.

26. In a global trade environment subsidies and market restrictions can no longer be utilized
to bridge the gap between commercial and socio-political goals. The ultimate costs of such
measures are jobs that do not get created, goods that are not produced, services that are not
offered and new investments in plant and equipment that are not made. In the quest for
competitiveness of a nation's goods in international markets, it is important for governments
to focus on economically strategic activities such as port services and port facilities, Just as
technological advances which reduce costs and increase efficiency will replace earlier systems,
institutional changes such as privatization, deregulation, decentralization and others which
produce similar results are equally inescapable.

B. EMPLOYER-EMPLOYEE RELATIONS

27. Almost without exception, public-sector ports of Latin America and the Caribbean have
followed the first two commandments of government bureaucracies; that is, all activities will
ultimately become labor intensive and personal qualifications are secondary in the selection of
persons for key positions. Public port administrators usually limit themselves to those activities
which generate the least amount of institutional conflict, and this can be seen from their
willingness to accept the demands of dominant groups. Frequently, administrators surrender
many of their management functions to port labor representatives, for which the latter are not
prepared. Dockworkers have, in tum, become independent entrepreneurs and subcontract
many of their tasks to a number of informal, non-union workers.

28. This has led to gross overstaffing, wages in excess of those for comparable positions
in the private sector, the selection of port directors on the basis of political affiliations, and
even outright looting of state-owned ports. For example, the port of Montevideo (Uruguay)
provides employment for an estimated 5 000 people, while requiring only I 000. 23 In addi
tion, lines of authority and responsibilities between ministers and public port directors are
seldom clear and this results in politically negotiated responses, not solutions, to practical port
problems. These and other factors have created an undisciplined work environment and
demonstrate the dangers inherent in a system that permits dominant groups to control port pol
icies and operations. 24

29. One of the principal factors which influences the productivity and cost-effectiveness of
public and private enterprises is their respective labor regimes --the former has a public-sector
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or bureaucratic labor regime, while the latter utilizes market-oriented national statutes that are
applicable to profit- and loss-making enterprises. The response of employers to employee de
mands at public-sector J'mterprises is inherently a political process involving compliance with
policies and budget allocations or justifying variations therefrom, whereas for private
companies it is essentially a balance between such demands and product or service costs,
competitive position, worker productivity and commercial profitability. To restructure port
services and port facilities through private-sector participation, employee-employer relations
must be moved from the public to the market sphere,"

30. This change is considered to have contributed most importantly to the success of the pri
vatization endeavors undertaken by the British Government.2. As will be presented in greater
detail at part V, privatization of U.K. ports commenced in 1983 and shifted the source for pay
ment of dockworker's wages from the seemingly boundless wealth of the national treasury to
the limited earnings and possible losses of private employers. Labor problems will not dis
appear by changing applicable labor regimes, but it will subject workers to the same
commercial pressures as are felt by traders, and provide a basis for employers and employees
to work together to control costs and improve productivity.

31. The major obstacles to the private provision of port services and port facilities will pro
bably arise out of the efforts of dominant groups, especially port labor and public port admi
nistrations, to preserve their privileges and benefits. To avoid such problems, in March 1986,
the Government of Malaysia established a basis for worker acceptance of the leasing of the
container terminal at the port of Klang to a consortium composed of the government and
private interests. The agreement with the new operator provided that employees would receive
the same wages and benefits, could not be fired for a period of five years, unless they were
being clearly disruptive, and that legislation would be adopted to safeguard pension
entitlements."

32. The Government of Venezuela issued a decree in August 1990 which abolished the state
ports holding company (INP), and is to establish a new regulatory agency, transfer ports to
regional governments and permit private interests to provide cargo-handling, storage and equip
ment rental services. The decree also provides for the compensation of redundant dockworkers
from an lOB loan administered by the state investment fund (FIV).2' Similarly, the U.K.
Dock Work Act 1989 establishes a voluntary redundancy program with the Secretary of State
and port employers each contributing one-half to provide workers with severance payments of
up to US$58 000.29 Thus, governments must ensure that a change in employer-employee re
gimes does occur and that it results in a balance between safeguarding employees' rights and
enabling port employers to not only earn a profit but also to offer services and facilities which
are cost-effective and productive.

33. The exceptional wage, benefit and employment security provisions that most Latin
American and Caribbean dockworkers enjoy are a consequence of the economic, political and
social position of ports in national affairs, and the capacity of port labor unions to translate that
position into concrete legislation and work practices. To successfully restructure ports in such
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an environment, dockworkers must feel that the change in governing legal regimes will not
compromise any of their rights or, if it does, that they will be compensated. Part IX of Title
VI of the Constitution of Mexico, entitled labor and social security, provides that if a position
is abolished the affected workers have a right to another comparable to the one eliminated or
to an indemnity.

34. In addition, the rights accorded Mexican workers by the constitution, federal labor law
and collective agreements are not extinguished by a sale of an enterprise and must be respected
by purcbasers." Such requirements provide workers with many positive social benefits, but
private interests will not invest in public enterprises if such laws and regulations prevent them
from altering operations to better respond to changing market conditions. For example, the
sale of the national telephone company of Mexico to private interests was made possible
through negotiations with workers who consented to a change of job categories in exchange for
an agreement that they would not be made redundant. 31

35. Another consideration relates to the cost of complying with the provisions of existing
labor agreements on such matters as the employment of registered dockworkers, minimum gang
sizes and hours of work, as well as restrictions on output, work rotation and many others.
Each of these provisions must be carefully considered by both the public and private sectors
to appropriately restructure port operations so that they might be commercially viable and bet
ter able to meet the needs of users.

36. The cost of port operations in many Latin American and Caribbean countries have risen,
as the expenditures for new infrastructure and equipment have been added to the financial
burden of an unnecessarily large workforce. Nonetheless, existing labor agreements are neither
preordained nor immutable and many of the supposed political and social costs of changes are
more apparent than real, as compensatory payments can be made to redundant workers. The
achievement of national economic growth goals requires not only a shifting of labor regimes
from bureaucratic to commercial standards but also the formulation of a new institutional
framework for ports, a topic which is presented at part III.

37. The Government of Chile has defined its labor regulations role in ports from the
viewpoint of fostering trade. Prior to its adoption of law 18032 in 1981, which ended vessel
and landside cargo handling monopolies as well as the distinction between those activities, ports
of that country were controlled by 15 labor unions. At that time, the balance of negotiating
power favored docklabor unions and they were largely successful in establishing the number
of workers required for each task and their remuneration. Labor requirements were inflated
and wages so high that registered dockworkers often subcontracted their tasks to a large
number of informal workers. Formal dockworkers were represented by unions and employed
by the port, and informal workers were utilized by their formal counterparts to replace them
at a substantial reduction in wages.

38. When this system was audited in early 1981, it was found that some 3 200 registered
dockworkers were "employed" 400-600 days per year and earned more that US$2 000 per
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month." Labor unions are not necessarily stronger in public-sector ports than at their private
counterparts. For example, the same unions represent workers at,both public and private ports
in Trinidad and Thbago, but at the public facilities of Port of Spain they identify with the state
largess and utilize their political strength to obtain higher wages, more social benefits and grea- .
ter job security. In contrast, the demands of workers at the private port of Point Lisas are lim
ited by the competitiveness of the commodities they handle and are much more moderate.

39. 'The'dockworkers in Chile were compensated with around US$30 million for the
revocationof their cargo handling monopoly and port employment was opened to all WOrkers
meetingrrriinirnum age.and physical requirements. Payments to dockworkers' averaged
US$14 300,' and ranged. from US$lQ 000 to US$200OOO. 33 Private stevedoring companies
were established and negotiations undertaken between each and individual unions concerning
manning levels' and salaries, and the central hiring hall was replaced with three categories of
port workers: permanent employees who receive a salary whether or not there is a ship in port;
special contract workers who, in addition to a minimum income guarantee of four shifts per
month, are paid' on a daily basis according to the volume of cargoes handled; and casual
workers who have no income guarantees.

40. The Maritime Chamber of Chile has estimated that the annual savings exporters and im
porters enjoyed from the commercially oriented institutional reforms amounted to US$40
million during the first year after the adoption of law 18 032, and by 1990 it reached nearly
US$96 million." Such savings are not unique to Chile, as the Government of New Zealand
began privatizirig its ports in 1989 and paid nearly US$28 million to redundant workers. By
the end of follOWing year, the direct savings to port users of that country amounted to US$56
million. 35 Thus, the gains associated with shifting port workers from bureaucratic to com
mercially oriented labor regimes usually fur exceed the amounts that would be required to
compensate displaced workers.

41. The most significant issue that must be addressed in making a decision to permit private
interests to participate in the provision of port services and port facilities is the effect it will
have on employees and dockworkers. The problem is that existing regulatory regimes reward
public-sector port workers for their failure to control costs through wage increases. The
restructuring of port services and port facilities will render few benefits unless dockworkers
permit technological innovations, and provide services which are cost-effective and productive.
By the same token, no private-sector service industry can sustain itself without the support of
motivated, trained and well-paid workers. Dockworkers employed by private entrepreneurs
usually receive pay raises and promotions on the basis of productivity, rather than on time-in
service.

42. Job security in the private sector depends on performance, and not on union pressures
or government regulations which limit the capacity of public port administrations to respond
to market fOtYes, Such a change requires that workers respond not to political pressures, but,
rather, to market signals. Governments must be sensitive to the concerns of labor and safe
guard their interests by including provisions in agreements with private interests which require

I .....--------------------------------
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the latter to offer employment to existing workers at nationally competitive wage rates, early
retirement benefits and compensation to redundant workers." In such an environment, port
labor, governments and private interests will come to understand and share the challenges
facing the industry.

C. INLAND TRANSPORT OF GOODS

43. From the very beginning of ocean-borne commerce, ports have relied on inland trans
port to move goods to and from their facilities. With the transformation of ports from open
markets and intermediate cargo-storage terminals to free-flowing cargo-interchange platforms,
however, inland carriers have progressively come to exert an enormous influence on port
planning, investments, productivity and cost-effectiveness. As an illustration of this point, the
road carriage industry in the ECLAC region is composed of private companies with a limited
number of heavy trucks and many owner-operators whose equipment can generally transport
no more than eight-to-If tons. Marine containers are generally loaded with 11-24 tons, so the
majority of such units must be emptied at ports before goods can be transported to their
ultimate destinations.

44. This requires multiple handling of goods, an enlarged workforce and substantial in
vestments in warehouses and cargo-handling equipment, all of which create unnecessary costs.
Road carriers are usually politically influential and have obtained the support of governments
to ensure that containers are emptied in ports, often for valid reasons such as to protect roads.
However, such roads could frequently be utilized if trucks were purchased which would permit
a reduction in the weight per axle, but road carriers do not have the funds to acquire them.
For their part, governments lack funds to invest in port storage facilities and have created a
demand for the use of trucks as temporary warehouses.

45. The demand for port services is influenced by water, land and locational characteristics,
the facilities offered, nature of the hinterla'nd served, the transport systems --ocean and inland-
available to cargo owners, and the productivity and cost-effectiveness of the entire distribution
chain. For a nation's ports to operate as efficient cargo transfer platforms,they must be
supported by equally efficient inland carriers. If the inland movement of goods is inefficient,
undertaken with technologically obsolete equipment or involves unnecessary costs, even the
most appropriately structured and equipped port cannot provide cost-effective services. For
example, several Taiwanese manufacturers of toys, footwear, garments and jewellery have
shifted their production from Thailand to Indonesia in order to avoid unnecessary costs created
by infrastructure bottlenecks at the ports and in inland transport systems of Thailand."

46. The need to improve the efficiency of inland cargo movements is felt by public port ad
ministrations from the demands of ocean carriers to reduce origin-to-destination transit times,
from the demands of inland carriers to eliminate delays in the utilization of their equipment and
from the demands of cargo owners for faster delivery of their goods. Inland transport systems
which are low-cost and efficient lead to an expansion of cargo catchment areas of ports and
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permit capital investments of both ports and carriers to be more fully utilized. Thus, cost
effective inland transport systems can make an important contribution to the competitiveness
of a nation's exports in international markets.

47. Traditionally, inland carriers provided only transportation services, but today they op
erate in a global trade environment, and must operate within and strengthen inventory control
systems of cargo owners through "just-in-time" deliveries. This requires a commitment on the
part of inland carriers to provide a broad range of services such as precisely timed deliveries,
specialized equipment and electronic data interchange services. For example, United Parcel
Service of the U.S. has established a network of subsidiaries and joint-venture partners in over
170 countries for its international movements, and Consolidated Freightways, also of the U.S.,
uses a number of regional Iess-than-truckload carriers and liner vessel operators for such move
ments."

48. The Government of Chile responded to such trends by deregulating its road carriers,
thereby allowing the market mechanisms of supply and demand, profit and loss, and the threat
of bankruptcy to create incentives which would lead them to specialize and amalgamate into
more viable enterprises. For their part, railways are government owned and operated, suffer
from many of the same problems afflicting ports --overlarge workforce, restrictive work agree
ments, increasing demand for fiscal support and aging equipment-- and urgently require the
modernization of services and facilities. To the extent that such measures contribute to a
reduction of the dwell time of cargoes in ports, the ever-increasing demand for warehouses and
equipment to store and handle them should be abated.

49. Inland carriers must be granted the freedom to make investments, and determine routes,
frequencies and rates if they are to reach international levels of innovation, productivity and
cost-effectiveness. Where such activities would leave a community without services, govern
ments could ensure their provision through competitive bidding among interested carriers,
thereby permitting market forces to determine the amounts of needed SUbsidies. Historically,
inland carriers have been completely regulated and unable to take advantage of commercial op
portunities due to bureaucratic constraints. For example, government regulations often prohibit
inland carriers from reducing the number of employees, and from offering flexible rates and
volume or repeat customer discounts. Yet, these and other practices must be changed if inland
carriers are not to limit port efficiency and, hence, the competitiveness of a nation's goods in
international markets.

50. Road and rail carriers require modem regulatory regimes that create a competitive envi
ronment within and between modes, an incentive to improve productivity and service quality,
which would lead to a renovation of rolling equipment and facilities, and to an increase in earn-

•ings. To reach such objectives, the regulatory regime for road carriers should deregulate or
remove bureaucratic constraints to entry, and that for railroads should create a statutory basis
for private participation." Thus, ports can no longer limit their concerns to activities which
occur at the waterfront, and must work with governments and inland carriers to create an envi-

i ,---------------------------------
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ronment in which the latter might be more innovative, productive and cost-effective in order
to ensure their own commercial survival.

D. COMPETITION IN AND BETWEEN PORTS

51. The fundamental reason for the participation of private interests in public-sector
enterprises is to create a basis for competition so that costs might be reduced and the quality
of goods and services improved. Competition achieves those objectives by compelling such
enterprises to face commercial risks, the possibility of financial losses and the threat of
bankruptcy." Most public-sector ports of Latin America and the Caribbean enjoy monopoly
positions in their respective hinterlands, but there is a growing recognition that they must be
restructured to reflect the competition faced by the goods they handle in order to better support
national economic growth goals in a global trade environment.

52. However, there are numerous government regulations, policies and union agreements
which permit those providing services at public-sector ports to maintain their dominant posi
tions by, for instance, limiting the productivity of or rejecting modem cargo-handling
technologies. To preserve this system dominant port groups have eliminated all vestiges of
competition, and carefully observe and defend the boundaries of each others' monopolies. This
unnecessarily increases the cost of services for cargo owners and reduces the competitiveness
of a nation's goods in world markets. It is precisely the function of competition to transform
the non-aggressive, stagnant environment that protects dominant port groups in a manner which
compels the entire port community to innovate, improve productivity and reduce costs so as
to enhance their own individual positions and, at the same time, those of exporters and
importers.

53. The participation of private interests in the provision of port services and port facilities
usually leads to greater innovation, productivity and cost-effectiveness, and these factors
enhance the competition in and between ports. To the extent that all those providing port
services and port facilities are subject to vigorous competition, it is more likely that they will
respond to the needs of shippers and consignees." Without competition, privatization would
amount to little more than a transfer of port services and port facilities from the complete con
trol of governments to a similar degree of control by private interests. This would permit
private interests to increase profits without any service or technical innovations, or improve
ments in productivity and cost-effectiveness.

54. Put another way, even though private investors usually equate success with profits,
competition would limit their freedom to unduly raise port charges. Th avoid potential
monopoly abuses, governments must restructure the institutional framework of ports, a topic
presented at part m, to ensure that the benefits of private provision of port services and port
facilities are passed on to shippers and consignees in the form of reduced charges and increased
productivity. If governments forego their responsibility of establishing and preserving competi
tion, private terminal operators will evolve into a monopoly or into oligopoly structures which
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limit competition and require users to pay excessivecharges. This would mandate intervention
on the part of governments to protect users.

55. Competition requires rivals who are able to assert and defend themselves effectively in
each activity of the manufacturing and distribution process. The key to establishing
competition in and between ports is the freedom of industry entry and exit. Such freedom
cannot be absolute, as the number of possible port and marine terminal locations is limited.
However, if private interests are allowed to participate in the provision of port services and
port facilities, and offer services to the same users, additional COmpetitive elements will be
introduced and the market should be better served. Latin Americanand Caribbean ports op
erate in an overregulated environment which restricts the entry of private interests and
precludes the exit of loss-making, entrepreneurially inactive public-sector operators.

56. At present, industry expertise is not the primary determinant of whether private interests
will be permitted to enter the industry. Rather, they must satisfy time-consuming, labyrinth
like and influence-ridden requirements for eligibility, and be considered politically acceptable
to obtain government approvaI. Governments must formulate regulations that eliminate such
selection procedures, but it is not practical to formulate detailed plans for private-sector in
volvement because port activities are fur too varied and dynamic for universally applicable
rules. Instead, governments should formulate an institutional framework which would allow
private interests to propose their own plans for participation according to ever-changing market
conditions.

57. It is frequently alleged that competition among ports leads to wasteful investments,
overcapacity and a misallocation of resources, and the ports of northern Europe and the U.S.
are cited as examples. To determine the validity of such assertions, the context in which port
investments are made must be understood and the costs of those made by governments and by
private interests should be compared. Port investments are made in a dynamic profit-oriented
environment composed of numerous commercial and political factors. Commercial factors
arise from the ever-changing nature of trade, the capacity of ship operators to divert their ves
sels to other ports and the possibility that new sources of supply will supplant those served by
the port.

58. The political influence of dominant port groups is often utilized to coerce governments
in their investment decisions, and governments, in tum, influence those of private interests
through grants, low-interest loans, moratoria, guarantees and subsidies. Governments, in
comparison with private investors, lack direct involvement in port operations and are only indi
rectly responsible for the value consequences of their decisions. As an illustration of this
point, an engineer with the abolished POItIDBRAS recently estimated that the pavement for
the container storage yard at the port of Santos (Brazil) cost twice as much as necessary
because it was not constructed under the watchful eye of the private sector. Thus, the risk of
wasteful port investments is greater with the public sector than with private interests, and
government influence is often responsible for inopportune and unsuitable investmentsby private
interests.
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59. With limited volumes of cargoes passing through many Latin American and Caribbean
ports, the possibility of creating a competitive environment appears to be an insurmountable
task. Such ports currently face little or no inter-port competition and the only means which
could be utilized to create the desired commercial environment would be through intra-port
competition. For their part, private interests are unwilling to become involved in such ports
because existing regulations and labor agreements do not allow them to operate on a
commercial basis, or because such involvement would harm someone of the port community
to whom they are indebted or from whom they might require assistance.

60. In this context, governments might wish to consider entering into commercially-oriented
joint ventures with private interests not only to ensure such participation in the purchase and
operation of needed equipment but also to guide activities so as to improve the overall
willingness of private investors to compete. Governments should eliminate the distinction
between ship and dock workers, as the functions performed by them are quite similar with the
advent of cargo unitization and capital-intensive handling systems, and compensate workers for
the loss of any acquired rights. Dockworkers should be authorized to establish competing com
panies to carry out cargo-handling and storage functions, and carriers permitted to contract
freely among them. Thus, for governments which possess the political will, a competitive
environment can be created in ports which handle small volumes of cargoes.

61. The concept of competition is often considered to encompass all commercial activities,
but one activity commonly excluded at ports is that of docklabor. Many countries utilize pri
vate interests in their ports to carry out management functions or to operate terminals, but they
continue to rely on nationwide labor monopolies for workers. For example, ports of the U.K.
began to be sold to private investors in 1983, but it was not until the repeal of the Registered
Dock Labour Scheme in 1989 that port labor was subjected to the same competitive forces as
shippers, consignees, carriers and port owners." To the extent that labor agreements obstruct
the utilization of flexible manning practices, preclude the adoption of labor-saving technologies
and are negotiated nationally, the possibility of port managers responding to such forces is re
duced.

62. If bureaucratic barriers to competition are not removed for the entire port community,
if management and labor are not permitted to negotiate market-oriented labor agreements that
respond to local commercial requirements and if the scope of application of antimonopoly re
gimes embrace only cargo owners and port investors, dockworkers will be isolated from and
are unlikely to respond fully to the market signals of supply and demand, profit and loss,
customer likes and dislikes, and the threat of bankruptcy. Thus, policy makers at all levels
must ensure that the institutional framework for ports, presented at part III, is applicable to
both management and labor.
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E. TRADE AND TRANSPORT FACILITATION

63. Trade and transport facilitation is generally considered to encompass the simplification,
harmonization and reduction of the documents and procedures required of international trade
and transport operations. The objective of such activities is to eliminate any possible delays
which might result from compliance with such formal requirements and to reduce their costs
for traders, ports and carriers. Facilitation is not limited to government agencies and includes
private interests, not just to the extent that the latter can make relevant contributions, but,
often, as principal initiators of such programs.

64. The reason is that public and private interests play joint and mutually supportive roles
in determining which of such requirements might be simplified, harmonized and reduced. That
is, the large majority of persons complying with such requirements are of the private sector
and those that verify such compliance are usually public officials. This private-public dicho
tomy between compliance and verification of trade documentation and procedural requirements
is common in most countries, but there is a growing recognition that those activities which are
repetitive, non-discretionary and would not require any specific technical knowledge, could be
fulfilled by private companies to reduce the consumption of public resources.

65. Many Customs administrations carry out their mandates on the basis of manual
document processing systems which require multiple entries and verifications, as well as
control of individual shipments. With the adoption of export-oriented macroeconomic policies,
the advent of a global trade environment and the transmission of data electronically, that focus
impedes the commercial movement of goods and creates unnecessary obstacles to the
achievement of economic growth goals. To remove such constraints, governments might wish
to consider shifting the focus of their Customs administrations from an individual shipment
basis. to a broader trade management orientation.

66. A major step in this direction has already been taken by Customs administrations of
Canada, Europe and the United States when it was decided that traders or their agents would
assume responsibility for the description, classification and value of the goods declared. By
providing traders with needed authority, the "self assessed declaration" eliminates the need for
Customs officers to carry out a time-consuming clerical job. This seemingly minor change was
a necessary condition for the more recently introduced "trader data entry systems" used in
computerized clearance procedures of many industrialized countries. The participation of
private traders in Customs activities in this manner avoids the traditional employment of
Customs officers to identify bills lading from the cargo manifests of vessels and to match each
of the former with a line on the latter.

67. Private sector involvement in Customs activities is not at odds with their traditional
fiscal responsibilities. For example, in New York City the collection of taxes is carried out
by private banks. Banks receive tax returns, review the calculations and deposit any funds
involved so that they immediately begin to earn interest. The banks also provide various
clerical services before turning over a computerized record to the city government for action
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regarding overdue taxpayers." With regard to Customs, private banks might provide tariff
collection services. In doing so Customs administrations would shift their traditional fiscal
approach to an audit one, which should lead to a much higher efficiency in the use of qualified
personnel.

68. In this context, Customs officials could formulate criteria for the identification and
inspection of trade documents and goods, and do so without the pressure of having to take the
blame for causing cargo-flow stoppages at airports, ports or border crossings. Of course, such
services should be subject to open bidding procedures, have a limited duration and be subject
to the direct control of Custom administrations. Without the restructuring of routine tasks of
national Customs administrations so that they might become trade. managers, the potential
benefits which should arise from the participation of private interests in port services and port
facilities could be substantially decreased by the lack of a commercial basis for compliance
with trade documentation and procedural requirements.
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Chapter III

THE INSTITUTIONAL FRAMEWORK FOR RESTRUCTURING PORTS

69. . The institutional environment of Latin American and Caribbean ports is the result of
an accumulation of international conventions, laws, regulations, union agreements and policies
over the last three or four decades. They were adopted to-either-control orbenefit a wide
range of organizations and enterprises that carry out activities which support trade flows at
ports and seek to achieve different and, at times, conflicting objectives. If this diversity were
not enough, most Latin American and Caribbean ports have extensive socio-political
obligations. If uncontrolled, they can become part of an enormous network of restrictions and
benefits that can limit, and even preclude, the possibility of a port operating on a commercial
basis.

70. The resulting organizational structures of ports are not an optimal choice, but, rather,
a common denominator of such requirements. The conventions, laws, regulations, union
agreements and socio-political obligations of ports are not abstractions and the organizations
and enterprises providing services and facilities will not relinquish their individual privileges
and benefits unless required to do so. Notwithstanding such obstacles, the central message of
this document is that port services and port facilities can be restructured to enhance the com
petitiveness of a country's exports in international markets and, at the same time, channel the
demands of dominant groups toward more productive activities that benefit the entire port
community.

71. Many Latin American and Caribbean governments have indicated that they would like
private interests to offer cargo-handling services at public-sector ports and to invest in needed
equipment and installations, but there are numerous restrictions in their constitutions,
commercial codes, regulations and policies which severely restrict such involvement. The con
stitutions and laws of many countries specify the sectors that are within the competence of the
national and local governments. Under such regimes, legislators have assumed that private
interests can participate in those sectors only to the extent that the government retains a large
degree of control.44

72. The national laws of most countries contemplate the lease or purchase of property by
governments from private individuals, but either make no provision for or specifically prohibit
governments from leasing and selling waterfront properties. Often, governments must approve
collective bargaining agreements to ensure that they are in harmony with their social
responsibilities. This means that once approved such agreements carry the weight of the
government behind them and become, as a consequence, a form of national legislation which
is subject to the influence of dominant groups. In addition, the creditworthiness of private
interests wishing to invest in ports is limited by such restrictions. Of the many factors that
must considered to create an institutional basis for private participation in public-sector ports,
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some of the more important include (i) statutory authority, (ii) deregulation, (iii) decentraliza
tion, and (iv) a new regulatory regime.

A. STATUTORY AUTHORITY

73. The restructuring of public-sector ports requires laws, regulations and policies which
reassign operational, planning and administrative functions among the central government, local
organizations and private interests. Many nations have created a basis for such restructuring
through measures which range from specific statutory authority, presidential decrees and
ministerial resolutions to platforms of elected political parties and even legal fictions. For ex
ample, the British privatization program is based on the adoption of individual statutes and
regulatory regimes for each industry. The most notable have been the British Aerospace Act
1980, the Civil Aviation Act 1980, the Transport Act 1980 (which provided for the sale of the
British Transport Docks Board), the Iron and Steel Act 1981 (now part of the Iron and Steel
Act 1983), the Transport Act 1982 (which provides for the sale of the National Bus Company),
the British Shipbuilders Act 1983 and the Telecommunications Acts 1981 and 1984.

74. The objectives of these acts were to authorize government agencies to alter the legal and
financial structures of designated enterprises in order to facilitate their conversion into limited
liability companies and, then, to transfer them to private interests through the sale of stock."
With such authority, a transfer or sale to private interests removes many uncertainties and in
creases the amounts they are willing to invest.

75. For many years, the private sector in most Latin America and Caribbean countries has
been accustomed to not only an overregulated commercial environment, but also one in which
the statutes, decrees and regulations governing their activities are altered frequently." Accep
ted commercial practices are often reversed or modified and new ones adopted with each
alteration in economic, political and social policies, and changes of key government officials.
The need for governments to have qualified staff capable of analyzing policy alternatives, of
making decisions in a coordinated way among relevant bodies and of maintaining an
appropriate level of communication between public and private interests is fundamental to avoid
costly reversals and modifications of policies.

76. Often, such staff exists but are not utilized, as in the case of public-port administrations,
where port directors rely more on representatives of labor unions than their own experienced
specialists. Policy reversals and modifications do not carry with them the implication of incre
mental changes and improvements, and private interests are reluctant to commit funds in an
unpredictable, sure-to-change-again environment. To promote private sector involvement in
port services and port facilities governments must provide the necessary statutory authority,
within a market-oriented institutional framework, in order to ensure that dominant port groups
cannot distort the commercial environment in which trade relations take place.



20

77. Any effort to restructure Latin American and Caribbean ports .must have strong and
unvarying support from the highest government level.47 The reason. is that all those involved
in ports have developed mutually-beneficial rent seeking arrangements which protect their indi
vidual interests. They encompass control of legislative committees, public interest groups, as
well as regulatory agencies artdport administrations. Often, government entities work to
justify larger budget allocations for ports so as to safeguard their own functions.

78. The elimination of such well-entrenched, multi-group arrangements, even in the name
of promoting economic growth artdnational prosperity, will be less than successful unless the
nation's highest executive obtains the support of all relevant organizations, appoints a director
and team of highly qualified persons who are committed to restructuring public-sector ports
from the ministries of finance; trade, transportation, public works and labor, as well as from
the central bartk arid port administration, and gives them a clear mandate to create a basis for
private sector participation-in port services andport facllities."

79. As examples of this point, consistent public commitment by the chiefexecutive of the
Government of Honduras helped to ensure the adoption of legislation for the privatization of
enterprises created by CONADI,49 and much credit for the successful deregulation of the U.S.
airline industry is given to the economist, Alfred E. Kahn, who had written extensively on the
subject before being namedchairman of the U.S. Civil Aeronautics Board.5~,
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80. The statutory authority which Creates a basis for the private participation in the
provision of port services and port facilities should define with a high degree of precision the
properties and services which are to be made available to them, provide guidelines that can be
utilized to determine their values, safeguard the property rights of investors, and specify any
advantages ()r consideration accorded private interests of the country in which the port is
located. Unfortu~aieIy,' the asset valuation, bidding and purchase procedures of many countries
are subject tq. iiiffue.iicibvofdominant groups and government bodies are often 'prevented from
selecting themoSjaPPT<;priate. SI . '. .. •...
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81. Undeilhe~ c1rCumstances; explicit rulesshould be drafted to govern the acceptance of
the lowest bidsin the case of port management contracts, or the highest offers in the case of
sales and concessions, and to justify not doing so, as well as for rejecting all offers, the
maximum period of agreements and options for renewability, duration of offers, public disclo
sure and advertising requirements. s> Such rulesshould also provide directors and restructur
ing teams with the authority to verify that all statutory requirements --such as purchaser and
bidder qualifications, and till.lIspan~ncy-- have been complied with, to determine the companies
in which the government should retain minority and controlling interests, artd to recommend
any incentives considered necessary to create a basis for private participation." Finally, the
studieaanddecisions of such teams should give preference to trade interests to ensure a
market-orientation prevails. . . .

82. Numerous provisions in the constitutions, laws and regulations of Latin American and
Caribbean countries preclude private participation in public-sector ports if it were not for the
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use of legal fictions.54 Legal fictions are often utilized to achieve a desired objective where
specific statutory authority either precludes such an undertaking or does not exist, and represent
a modification in the application of a law even though its letter remains unchanged." For
example, a legal fiction called a "use permit" was granted to a group of private enterprises for
a period of 10 years so that they might construct and operate a container terminal at the port
of Buenos Aires (Argentina). Similar legal fictions were utilized by private interests to con
struct 10 bulk terminals near Rosario on the Parana River.

83. During 1989, those terminals handled 8 820 247 tons or 55% of all Argentine grain ex
ports. Legal fictions are useful, as they allow a rapid response to commercial needs and avoid
legal inflexibilities, but they can lead to the corruption of public officials and limit the capacity
of public administrators and courts to enforce the formal system. The major concern of pri
vate-sector owners of such terminals is that they haveno formal basis which protects their large
investments. Legal fictions are outside the formal framework, which increases risks and re
duces the willingness of private interests to make investments. Thus, private sector involve
ment in port services and port facilities requires specific legal authority to create a secure base
for their rights and duties, as well as for investments.

84. In August 1989, the Government of Argentina adopted Law 23.696 to transform public
sector enterprises into limited liability companies, and to merge companies. Public-sector
enterprises must be formally declared "subject to privatization" by a presidential decree or
authorized in the law itself. Of the 22 public-sector companies authorized for privatization in
the law, the national port administration (AGP) is to be either privatized or have its functions
transferred to the Provinces in which ports are located. The law permits a wide range of
privatization options, such as those evaluated in part IV of this document, and requires the
Congress to monitor all such efforts through a special committee.

85. Moreover, each company or agency is to have an individual government decree which
will define the procedures, conditions and mechanisms for its privatization. Privatizations are
to be made through public bids, auctions and sales at the stock exchanges, but direct transfers
may be entered into with employees, suppliers and customers. When considering offers, the
executive authority is permitted to evaluate not only the amount tendered but also any other
possible benefits to the public interest. Also, the value of the companies and' their assets are
to be appraised by a designated public agency. Prior to the consummation of a privatization,
an opinion of the Tribunal de Cuentas de la Naci6n or the Sindicatura General de Empresas
Piiblicas, or both, must be sought concerning a specific privatization project. These public
agencies have 10 days to object or suggest changes, or the project will be considered ap
proved.56

86. The Brazilian privatization program was initiated through provisional measure No. 155
of 15 March 1990, promulgated the same day Fernando Colior de Mello took office as
president. One month later that measure was approved by the national congress and
transformed into Law No. 8.031, and regulated by Decrees Nos. 94.463 and 94.464. The
decrees specify the companies subject to the law, the methods by which companies might be
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privatized, the duties of the directive committee and designate the state-owned national bank
for economic and social development (BNDES) as manager of the denationalization fund or
depositary of corporate holdings to be privatized. The directive committee is composed of
eight to 12 members appointed by the president and approved by the national Congress.

87. The committee is to propose companies to be included in the privatization program,
monitor compliance with the above laws and decrees, ensure complete disclosure, approve the
structure --legal, accounting and financial adjustments, conditions of sale, means of payment
and creation of special or golden shares to protect national interests-- for each privatization pro
ject and publish an annual report of its activities.57 Except for public-sector enterprises
required by the federal constitution to remain under direct government ownership and control,
Law No. 8.031 provides for the privatization of companies which were established by the fed
eral government, as well as controlled by or transferred to it. The law allows foreigners to
purchase up to 40% of the voting share of companies being privatized, but through subsidiaries
of foreign companies established in Brazil they might acquire 100% of such shares."

88. Due to the ephemeral nature of commercial opportunities and the traditional lethargy
with which government bureaucracies function, the statutory authority should clearly define
standards for approval of private sector proposals. Such standards should establish a strong
presumption that increased participation will benefit the nation in order to avoid the endless
problems and delays of trying to satisfy vague requirements such as an "economic need",
"inadequacy of existing services or facilities", "benefits to the public" or the "lack of adverse
effects on existing operators" and allow the desired activities to be undertaken in a much more
rapid and commercially prudent manner.

89. For example, the U.S. Motor Carrier Act of 1980 deregulated road transport in that
country and requires existing carriers to show that the granting of a request of a new carrier
to offer services would be "inconsistent" with public convenience and necessity. 59 Such
authority can also be structured to establish time limits for decisions by government agencies
on proposals and for their implementation by private interests. To provide stability for private
investors, governments should include provisions which provide that if, for any reason,
changes would be needed to existing regulatory regimes or the rights of private operators
would be compromised, they would be fully compensated. For example, among the many con
ditions imposed by the Brazilian private sector for making port investments, the most important
concerns irreversibility of the Government's decision to privatize public-sector ports.60

B. DEREGULATION

90. In many parts of the world government regulation is synonymous with restrict, limit and
prohibit, and deregulation is employed in the context of a total removal such restrictions, limi
tations and prohibitions. However, just as the economic regulation of Latin American and
Caribbean ports involves a limitation or suppression of competition, whether by control of
entry or of prices or both, and often leads to non-commercial operations, the absence of regula-
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tions could lead to wide-scale abuse of dominant positions by private interests. Opinions of
the benefits of deregulation vary greatly depending on which factors are considered most
important. As an illustration of this point, in the years following the adoption of the U.S. Air
line Deregulation Act of 1978 an unabated stream of books and articles have evaluated various
aspects of its impact .. t

91. Those which support deregulation note that the basic wages of airline employees have
been reduced, but actual worker income has increased due to productivity bonuses and profit
sharing schemes, and the number of flight attendants has grown from 48 353 to 72 697
between 1978 and 1987.62 In 1986, the annual airline industry cost reductions were estimated
at US$6 billion, and this has led to lower fares for travelers, a near doubling of competition
between city pairs and improved safety. In contrast, a return to historical regulatory practices
is usually recommended if the focus is on the reduction of services to small communities, and
the possibility of a decrease in competition which might result from the growing concentration
of the industry through mergers, acquisitions and bankruptcies."

92. An interesting point to come out of the study of numerous books and articles on U.S.
airline deregulation is the difference between those written by economists and attorneys. The
training of economists generally makes them comfortable with the market mechanisms of
supply and demand, profit and loss, freedom of entry and exit, scale economies, customer likes
and dislikes, and the threat of bankruptcy. Attorneys are trained to represent special interests,
formulate and apply laws and regulations, and follow detailed procedures, and usually they
have only a cursory understanding of how such mechanisms function. As a consequence, the
books and articles prepared by attorneys typically advocate a return to some form of regulatory
control, while economists recommend a continued reliance on market mechanisms.

93. This does not lead to an either/or decision, as many of the measures proposed by both
groups have substance, and must be fully understood and carefully integrated to obtain
maximum benefits from any effort to restructure public-sector ports. Market mechanisms can
be utilized to create a basis for ongoing innovation, increases in productivity and cost-effective
operations in ports if a commercially-oriented institutional framework is adopted. As a
consequence, both economic and legal measures are required to create an appropriate basis for
the participation of private interests in public-sector port services and port facilities.

94. The U.K. Government undertook a program to privatize numerous public-sector enter
prises in 1979. To avoid the risk that government monopolies would be converted into a
private ones, it sought to create a commercial environment which would ensure that consumers
would not be exploited. To reach that goal, a general policy of deregulation or removal of
government imposed obstacles to the interplay of market forces in privatized industries was
adopted." Deregulation can be generally understood to encompass the removal of
government imposed constraints to the interplay of market forces on both public and private
sector economic activities. Similar initiatives in the U.S. have either partially or completely
deregulated various aspects of banking and financial services, oil and natural gas pricing,
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securities' markets, telecommunications.: commercial-radio and television, and air, bus, truck;
railroad arid ocean transportation. 65 '" • ,
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95. In the EctAc region, public-sector constraints on commercial activities-can be seen
from the 301 days required to obtain all necessary approvals and licenses from the Peruvian
government to initiate a small manufacturing business, and 289 days for a small garment fac
tory in the samecountry 66 In a highly regulated environment with pervasive government in
tervention entrepreneurs must establish and maintain close ties with political and bureaucratic
authorities to ensure that measures are not adopted which prejudice their interests, instead of
channelling their time, money and efforts into better serving customers.

96. " In 1983',; as will be presented in greater detail in part IV, the British Transport Docks
Board'(lJtDBj\wsconverted into a limited liability company, known as Associated British
Ports (ABP), and its shares were sold to port workers and the general public in two separate
blocks in the year of privatization and in the following year. The BTDB ports and
management were deregulated, but each port continued to employ port labor within a national
labor arrangement known' as the Registered Dock Labour Scheme. It permitted only registered
dockworkers to carry out tasks that were traditionally defined as port Work and led to
overstaffing, jurisdiction or demarcation disputes, and an inability of managers to either dis
charge workers or to utilize them in the most efficient manner.

97. Labor representatives sought to maintain high levels of employment and benefits, car
riers sought to utilize capital-Intensive technological innovations that reduced the demand for
labor, port management sought to achieve a reasonable return on investments, and port users'
groups sought to reduce high port charges and eliminate unnecessary delays. Then, in July
1989, the Scheme was repealed and port labor was deregulated, and the national association
of port employers voluntarily disbanded to preclude any claim of unequal bargaining power,"
This. led to the creation of port-specific labor systems, which replaced the earlier industry wide
supply of labor and determination.of.employment conditions, and permitted dockworkers and
management at each port to negotiate agreements in response to local conditions. .

98. For ports, deregulation seeks to ensure that all those providing services and facilities
operate in a commercial environment bounded by the laws of supply and demand, profit and
loss, freedom of entry and exit, scale economies, customer likes and dislikes, and the threat
of bankruptcy. The entire port community --from dockworkers and carriers to Customs and
man<\gement-- should be included in order to avoid one or more groups demanding excessive
payments from notonly port users but also others providing services.

99. ' A major task of governments is to overcome the pressures of groups that seek to main
tain an enormous network ofnon-commercial privileges and restrictions which largely nullify
commercially oriented activities through the payment of fees, wages, charges and taxes that
provide no benefits to ports or commerce, or to the achieeernent of national economic growth
goals. Deregulation requires public-port administrators and the private sector to make changes
in the nature, scope and direction of their activities, to negotiate with labor unions and other

1'------------------------------------
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groups, and to apply pressures of their own in order to preserve profitoriented, competitive
structures. As a consequence, governments must retain sufficient control over port activities
to ensure that no group of the port community is able to insulate itself from market forces and
exact monopoly rents.

100. The pervasive regulation of Latin American and Caribbean ports is usually justified as
a means to protect users from destructive competition, monopoly abuses, and to support
national economic, employment and strategic policies. Customarily, such regulations received
wide support from the entire political spectrum --from the left in order to preserve jobs and
benefits, from governments in order to retain their power and patronage system, and from
many on the right as a way to maintain a secure, stable business environment." Following
the adoption of export-oriented macroeconomic policies, however, many of those same political
groups have come to recognize that ports cannot satisfy non-commercial objectives and, at the
same time, promote the competitiveness of goods in international markets.

10l. Deregulation seeks to change this scheme by permitting the interplay of market forces
on ports and by providing port executives with the freedom to react thereto. The freedoms that
are implicit in trade-driven deregulation will vary from country-to-country depending on nation
al economic and legal realities. Many are expressed in expedited government approval proce
dures for the entry of new competitors and the grant of authority to both the public and private
sectors so that they might conduct operations according to market dictates and establish com
petitive rates for services." Thus, governments must decide whether ports would provide
greater support for export-oriented macroeconomic policies if they are controlled by
bureaucratic fiat or through a regulatory regime that utilizes the competitive forces of the
market place.

C. DECENTRALIZATION

102. Latin American and Caribbean countries have a tradition of central government
involvement in and control of economic activities." As an illustration of this point, a treatise
on Argentine administrative law asserts that

"... the goal of the State is to satisfy all needs: education, even though this is the
responsibility of the family; health and welfare, even though private institutions,
whether profit or non-profit oriented, perform them; recreation, even though
there exist a great variety of institutions devoted to those activities; production
of goods and services. despite the fact that in non-collectivist societies this is
carried out by private entemrises, and thus the list could extend to the limits of
imagination and as far as historical circumstances justify it." (emphasis added,
not an official translation)?'

103. Such an open-ended role for governments was considered a more equitable means to
bring about rapid industrialization and balanced development than if major resource allocation
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and investment decisions were made by private interests." With the adoption of export
oriented growth policies, however, the laws, regulations and policies which support central
government control are undergoing a fundamental reconsideration."

104. With regard to public-sector ports, the centralized organizational structure has greatly
increased costs and led to a deterioration of services and facilities. Major decisions are made
and policies implemented by people far removed from the actual business of receiving and dis
patching trucks, trains and vessels, handling cargoes and complying with trade requirements.
The complexity and time-consuming nature of decision making, and labyrinth-like rules and
procedures tend to limit the capacity of govemments to respond to new conditions with inno
vative ideas. As the pace of change in ports is accelerating, events today occur far too rapidly
for the generation, processing and transmission of needed infurmation between different parts
of government bureaucracies.

105. In this context, operational matters for ports of industrialized nations, such as the leas
ing of port terminals, changes in working hours and tasks of docklabor, and the availability of
Customs services, are usually made at the local level so as to respond as closely as possible
to specific trade needs. In contrast, decisions in those areas by Latin American and Caribbean
governments are usually made at the ministerial level without haste on a case-by-case basis and
require the support of politically appropriate groups and persons for approval. Overall, such
factors result in protracted delays and inappropriate decisions, both of which unnecessarily in
crease the cost of a nation's exports in international markets.

106. A centralized public-port system is one in which there is almost no delegation of
authority and decisions are in the hands of persons appointed by and under the direction of
ministers of transport or public works, and where earnings are often utilized to subsidize loss
making activities. Indeed, ministers of certain Latin American countries choose to be involved
in day-to-day operations instead of formulating policies which ensure the achievement of
economic growth goals." Public port administrators are reluctant to make decisions without
consent of officials at the ministerial level, and often have a most relaxed attitude regarding
commercial matters. They have different priorities and criteria than private-sector managers,
and are heavily influenced in their decisions by dominant groups.

107. This leads to bureaucratic delays, non-commercial decisions, losses of profitable con
tracts, and the need for governments to increase budgetary support and contribute to capital-in
vestment projects. In response to this situation, the governments of Argentina, Brazil and
Venezuela have adopted laws which permit the transfer of control of their respective ports to
local government authorities." These laws do not eliminate central government responsibili
ties, and require that an institutional framework be established which provides local
organizations and private investors with the authority to carry out operational, planning and
financial functions, and transforms the public-sector port administration into a regulatory body
to monitor and coordinate such activities.
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lOS. To decentralize public-sector ports, governments must remove themselves from day-to
day operating decisions and focus on the formulation of longer term policies and plans which
support macroeconomic objectives. For example, shortly after taking office on IS March
1990, the President of Brazil made a number of economic and administrative changes. Those
changes encompass plans to sell 100 state enterprises and to reduce the number of government
employees from SOO 000 to 250 000 over the next five years, opening the country's economy
to greater foreign competition, the replacement of import controls with tariffs and the removal
of most non-tariff barriers to create an incentive for local industries to become competitive.
The Government seeks to reduce worker resistance to such changes by allowing them to pur
chase shares at special rates and with extended payment periods.

109. With regard to the potential receipts from such sales, BNDES has estimated that US$SO
billion worth of public-sector assets might be sold for only US$60 billion, with the difference
attributable to the errors of centralized decision making." Brazilian ports are to be restruc
tured to promote local administrative autonomy in order to attract private capital, and only II
have been designated for future investments by the central government.77 Without such
reforms governments will continue to make fundamental business decisions for enterprises in
response to socio-political policies and will continue to attempt to correct resulting market dis
tortions through larger budget allocations and exclusive dealing arrangements.

110. The major objective in decentralizing a nation's public ports is to improve service and
facility innovation, productivity and cost-effectiveness through an increase in local partici
pation, utilization of local resources for investments and greater accountability of government
officials. These goals can be attained only if supported by a market-oriented institutional
framework for ports. As an illustration of this point, the decentralization of public-sector ports
is usually accomplished by placing local bodies in charge of ports, and allowing them to make
planning and operational decisions in accordance with trade requirements, national policy ob
jectives and the competing demands for utilization of waterfront properties.

III. In countries which have a tradition of active state participation in a wide range of
economic matters and where the influence of pressure groups is strong, however, decentraliza
tion could lead to greater conflict and less efficiency unless positive steps .are taken to ensure
that such groups do not simply shift the focus of their efforts from the national to the local
level. To achieve this objective, local authorities in charge of ports must be insulated from the
national government and the influences of such groups must be balanced through such frame
work. Thus, decentralization entails not only the delegation of powers and functions from
central governments to local bodies but also a balancing of the interests of the public sector,
dominant groups and users so that commercial goals might be achieved.

112. In addition, if the decentralization of public-sector ports is to have any real impact on
enabling local organizations to provide port services and port facilities, both public and private
organizations at the local level must be given the authority not only to carry out daily
operations and to plan for the future but also to raise capital for investments and establish
prices for services. However, local institutions may lack technical expertise to carry out such
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activities. The major sources of funding for investments and expertise may continue to come
from the central government for some time after public ports are decentralized. As such, var
iousnational ministries will continue to exert an enormous influence on the types of in
vestments which can be made and on the validity of operational changes and planning activities
carried out by them.

113. The submission of projects by local ports to the national government for funding could
result in bureaucratic decisions by the latter in the form of either a pro tata sharing of funds
between projects or the selection of one or more projects that most closely correspond to the
funds available. In light of the severe fiscal limitations facing most governments of the
ECLAC region, some mechanism for awarding national investment funds would seem
necessary. It might be based on, for instance, the actual earnings of ports and the potential
revenue of each project, with the central government providing part of the funds until local
ports are financially strong enough to generate them alone.

114.. The decentralrzationvof decision making and financial autonomy allows' on-site
administrators and labor to identify more closely with the earnings, productivity and commer
cial strategies of their individual enterprise. For example, the British coal industry was nation
alized in 1946, but its system of collective bargaining was highly decentralized. Due to the
autonomous nature of each pit at a mine, negotiationsbetween employers and unions took place
on a pit-by-pit basis. Coal was the principal source of energy in the U.K. until the early
1970s, subject to a high demand and the bargaining strength of the National Union of Miners
(NUM) was very strong. However, as petroleum's share of the UK. energy market increased
from 10% in 1950 to approximately 50% in 1972, the demand for coal declined and so did the
bargaining strength of the NUM.

115. The sensitivity of the NUM to market conditions largely disappeared when the coal in
dustry shifted from local pit to centralized national negotiations and it was able to obtain sub
stantial wage and benefit increments even though the demand for coal was declining." For
some 15 years following World War II, this led to the paradoxical situation in which it was
less expensive to mine coal in Kentucky and West Virginia (U.S.), transport it to the port of
Philadelphia (US.), ship it across the Atlantic and deliver it to South Wales (U.K.), rather
than to mine nearby Welsh coal.7'In the period 1948-1974, the number of jobs in UK. coal
mining decreased from 800 000 to 314 000.80

116. Ports and individual marine terminals within ports are highly autonomous and
dockworkers' sensitivity to market conditions also increases when negotiations are of a local
nature.81 In 1980, for instance, the International Longshoremen's Association (ILA), which
represents dockworkers on the U.S. Atlantic and Gulf coasts, extended its master contract ne
gotiations from those on the North Atlantic to encompass all ports it represents." The ILA
master agreement deals with such matters as hours of work, gang sizes, pensions and wages
for cargoes which are loaded in containers, or carried in lighter-aboard ship (LASH) or roll
on/roll-off (RO-RO) vessels. The ILA local unions at individual ports negotiate similar

I'
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agreements for break-bulk and bulk cargoes, and operational matters «work guarantees, meal
hours, ordering of gangs, pay days and many others-- for all cargoes.

117. By 1986, Gulf coast ports responded to an increasing utilization of intermodal cargo
movements, which greatly enlarged the hinterlands served by ports on the U.S. North Atlantic
and Pacific coasts to their detriment, by terminating the master agreement so that more com
petitive rates might be offered to ship operators. Dockworkers recognized the need to remove
any incentive to utilize lower-cost, non-union labor as a means to strengthen the compe
titiveness of Gulf coast ports, and agreed to eliminate their guaranteed annual income (GAI).83
In addition, dockworkers at South Atlantic ports will phase-out their GAl by the end of
1992.84 Thus, decentralization makes labor unions more responsive to local conditions vis-a
vis competing ports and the requirements of international trade.

118. Much of the world has begun to make corrections for the failures of centralized control
of commercial activities. The decentralization of ports does not mean the elimination of gov
ernment involvement, but that it should be structured to ensure on-site port administrators,
boards of directors and private interests have sufficient commercial freedom to set their own
tariffs and to adjust quickly to changing market conditions. A decentralized national port
system should be structured to provide such groups with the flexibility to operate their facilities
commercially, to plan for and make needed investments, and to work with urban authorities
so that competing land-use problems might be resolved.85

119. For its part, the Mexican port administration (PM) negotiates annual performance agree
ments with individual ports on various operational, financial, personnel and maintenance
matters in order to provide local port administrators with clearly defined objectives and the
managerial authority to reach them. Such objectives can encompass private participation where
it would be considered feasible and desirable." Most countries which have decentralized their
ports have also found it necessary to make them autonomous financial entities. The reason is
that there is a direct relation between decentralization, financial autonomy and managerial
accountability in the achievement of commercial objectives. Thus, decentralization en
compasses a transfer of decision making authority from central organizations to those on the
periphery, and makes on-site administrators and private interests accountable for the effective
planning and execution of activities at the local level.

D. A NEW REGULAlORY REGIME FOR PORTS

120. To support the restructuring of port services and port facilities, governments must alter
their traditional roles vis-a-vis the entire port community. Historically, governments were
owners, operators and regulators of ports, as well as employers of dockworkers. In export
oriented economies governments should retain certain of those activities, such as regulators,
owners and investors in physical infrastructures, but a wide range of other functions which
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include operation of port terminals, investments in cargo-handling equipment and employment
of dockworkers can be assumed by private interests. According to U.S. Maritime Administra
tion estimates, of the 1 941 terminals in that country capable of handling international trade,
64% are privately owned and operated. The remaining 36% are owned by municipal and state
governments, and the vast majority utilize private enterprises to operate their facilities.87

121. A 1990 survey of the 83 U.S. port authorities conducted by the American Association
of Port Authorities found that 42 operate their own facilities, 31 lease them to private opera
tors, and 10 do both. The regulatory regimes for ports of many Latin American and Caribbean
countries contain detailed requirements for each activity to be undertaken, but they lack the
necessary flexibility to ensure appropriate commercial results can be obtained. Such regimes
must be modified to reflect a different reality --shared management of docks with private in
terests, participation in the earnings of private marine terminal operators, a balancing of in
terests and promotion of economic growth in the hinterland of ports.

122. This regulatory focus must reflect the commercial goals which are implicit in national
economic policies, or ports will remain a costly burden to the hinterlands they serve. In
addition, the new regulatory regime must provide both government administrators and private
interests with sufficient flexibility to respond to changing commercial and technical realities.
It is often suggested that private participation could lead to a weakening of government control
over port activities, but the new shared public-private reality means that both will have to work
much more closely in order to initiate, ratify, implement and monitor port activities. This en
sures greater transparency and control over decision making processes, as public sector regula
tors themselves will be monitored and controlled by private interests.

123. While the specific objectives of such an institutional framework will vary depending
upon the economic, political and social context of each country, and the restructuring option
or options selected, some of the more important include (i) avoidance of abuses of dominant
positions by private interests, (ii) balance of interests between the private sector, labor and gov
ernments, and (iii) changes to port administrations.

1. Avoidance of abuses of dominant positions by private interests.

124. The principal mechanism utilized to avoid such abuses is a commercially oriented
institutional framework composed of statutory authority for private participation, deregulation,
decentralization and antimonopoly laws. Governments have traditionally utilized economic
regulations to modify and replace market outcomes with those they desire. Such regulations
are generally adopted on the premise that market forces are so imperfect that unrestrained
competition will lead to monopoly abuses. In contrast, antimonopoly laws are adopted on the
assumption that economic regulations are so burdensome on commercial activities that it is less
costly to redress the improper use of market forces by private interests on an after-the
occurrence basis.
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125. That is, regulations attempt to satisfy national economic growth goals through the in
volvement of public-sector officials in day-to-day commercial activities of enterprises, and
antimonopoly laws lead to such involvement only when private interests utilize market forces
to restrain consumers' choices or exact monopoly rents. 88 Economic regulations and
antimonopoly laws seem to espouse different administrative philosophies, but they are comple
mentary and should be combined with the mixed public-private options for restructuring ports
presented in part IV, and supported by freedom of entry, managerial and financial autonomy,
and the utilization of market-oriented labor regimes in order to create an institutional
framework which more fully supports export-led economic growth goals.

126. The monopoly structure of most Latin American and Caribbean ports is an important
factor which must be taken into account if private interests are to become involved. The
specter of a transfer of a public-sector monopoly to private interests has long plagued
governments and given substance to the arguments of all those seeking to preserve existing
institutional arrangements and their dominant positions. Ports of the region often have no
competitors, but they can be restructured to operate successfully in a deregulated environment.
Such restructuring would vary from country-to-country depending on factors such as economic
policies, the political strength of dominant groups. alternative sources of employment, invest
ment and managerial capacities of private interests, and many others.

127. It will be recalled from part II that the Government of Chile solved the lack of competi
tion problem by formulating a regulatory regime which permits citizens of that country to es
tablish stevedoring companies, one of the mixed public-private options for restructuring ports
presented at part IV, and provides ocean carriers with the freedom to select the company they
desire. This has led to vigorous intra-port competition; that is, the selection of stevedores
through competitive bids based on the time and cost for handling cargoes. 89 Where
stevedores would need to make site-specific investments, they could also be selected through
competitive bids and awarded concessions commensurate with their financial commitments.

128. Private sector participation in port services and port facilities can contribute to
commercial viability of a port only if supported by vigorous domestic competition and a strong
antimonopoly policy. Such factors are fundamental to innovation, productivity and cost
effectiveness of any commercial activity. The globalization of trade is often utilized as a
justification for the merger of a nation's major industries in order to integrate and coordinate
activities so as to avoid the presumed wastes of competition and to create a strong international
competitor, but without vigorous domestic competition as a proving ground for new products
and services such concentrations usually undermine their own capacity to compete in world
markets. 90

129. For ports, competition forces management to completely reexamine the basic activities
carried out in order to modify, expand, relocate and join them in innovative patterns so that
new service configurations might be offered and operations might better respond to the needs
of users. Governments cannot decree that their ports will be competitive, but they can adopt
an institutional framework which emphasizes freedom of entry instead of protection, managerial
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autonomy to earn a profit through competition instead of access to the national treasury, laws
of the marketplace instead of day-to-day bureaucratic involvement and antimonopoly regimes
instead of the political influence of dominate groups. This framework would provide an
incentive to the port community to carry out its activities in an innovative, productive and cost
effective manner.

130. Regulatory regimes operate just as imperfectly as do markets and such a regime for
ports must be formulated in recognition of that reality. In 1979, for instance, the U.K. began
privatizing numerous public-sector enterprises and new single-industry regulatory agencies were
established to oversee their activities, and others such as the Office of Fair Trading (OFT) and
the Monopolies and Mergers Commission (MMC) were given certain powers over all indus
tries. Prior to initiation of that program, the MMC had little opportunity to examine monopoly
practices of nationalized industries, as near!y all cases referred to it related to efficiency and
cost.

131. The specialized regulatory agencies have been given the authority to monitor perfor
mance, prices and service quality to ensure that consumers are afforded protection, and to refer
possible instances of monopoly abuse to the OFT and MMC.91 For example, the sale of Sea
link (originally part of British Rail) to European Ferries was prohibited by the Secretary of
State after a report was received from the MMC which indicated that the latter's share of the
cross-channel market would increase to 80% .92 Thus, if private interests are to participate
in the provision of port services and port facilities,g\lYernments must establish similar regimes
to ensure that such interests utilize market forces to benefit users and the national economy.

132. This would require governments to formulate an institutional framework that creates and
preserves competition, and which would promote a dynamic commercial environment for users,
The exact contents of each mechanism in that framework would vary according to national
goals, but as a general guideline deregulation would remove bureaucratic constraints to the in
terplay of market forces in port activities; decentralization would make each port autonomous
and responsible for the value consequences of its own operations, planning and investments;
economic policies would promote trade and stress inter- and intra-port competition for all those
providing services; antimonopoly laws would permit national judiciaries to correct competitive
distortions on an after-the-eventbasis; and, finally, government agreements with private inter
ests for the provision of port services and port facilities would integrate, focus and strengthen
the above mechanisms by taking into account any special risks and policy goals.

133. If such a framework is appropriately formulated and implemented, it should ensure
better allocation of national resources, minimize the demands for fiscal revenues, reduce the
cost of goods to domestic consumers, enhance the competitiveness of exports in international
markets, increase foreign exchange receipts and strengthen the capacity of public ports to resist
the pressures of dominant groups.

134. Most Latin American and Caribbean countries have antimonopoly commissions, but they
were established at a time when competition between those providing port services and port
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facilities was largely an abstract possibility, rather than an actual fact. In a deregulated port
environment which facilitates the entry and exit of enterprises, both actual and potential compe
tition would be the primary incentives for ports to offer modem installations and cost-effective
services. Private terminal operators would probably price their services competitively to avoid
government intervention through antimonopoly laws or the non-renewal of their contracts.

135. Such commissions should have an unambiguous mandate to protect competition, not
specific firms or an industry from competition, enforce property rights and to initiate investiga
tions as well as to follow-up on complaints submitted by other parties. Governments should
authorize their antimonopoly commissions to hear and decide cases of abuses of dominant posi
tions, issue cease and desist orders, and to assess damages. Thus, statutory authority for
private participation in port services and port facilities, deregulation, decentralization and
antimonopoly laws are part of an institutional framework which can be utilized to implement
a government's policy to restructure public-sector ports.

2. Balance of interests between the private sector. labor and governments.

136. Most Latin American and Caribbean governments have adopted laws, regulations and
policies which strongly support the demands of dominant port groups. The purposes of these
measures were to (i) establish a basis for industrial peace, but they have fostered disputes and
inhibited their resolution, (ii) facilitate the acceptance and utilization of new technologies, but
they have delayed their adoption or resulted in their inefficient utilization, and (iii) bring about
greater social justice, but they have been administered with a bias that would not be so easily
accepted if fully understood beyond the port community. The disproportionate weight given
to such groups when decisions are being made has led to overstaffing on a grand scale,
avoidance of labor-saving technologies, monopoly profits, overly generous wages and low pro
ductivity.

137. For years, such laws, regulations and policies have privatized port profits by allowing
them to fall into the hands of dominant port groups, and socialized losses by utilizing the public
treasury to subsidize non-commercial operations. In a competitive port environment the mon
opoly rents now enjoyed by such groups would be shared among those in the distribution chain
and any commercial losses would be, in the absence of government subsidies.born by private
investors. Thus, the claim that the participation of private interests in the provision of port ser
vices and port facilities will lead to a socialization of losses and a privatization of profits is
simply untrue.

138. The primary objective of a market-oriented institutional framework for ports is to
enhance the capacity of exporters to compete in world markets. The framework should en
compass the entire port community --private interests, port labor and governments. The private
sector is inherently weak when compared to both labor and governments, and such framework
must balance the political and economic strengths of each group. Port labor enjoys a monopoly
in the provision of cargo-handling services and usually exerts an enormous influence over port
operations and planning. This is not unique to ports and has occurred, for instance, in the
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Mexican railways and petroleum industry following their nationalizations in 1937 and 1938,
respectively. In both cases, government administrators regained their authority to manage only
after numerous strikes, political disputes and a major railway accident."

139. Government agencies that administer ports can no longer carry out their duties in a
manner that ignores commercial realities and displays partiality towards dominant groups. The
institutional framework must balance the interests of the private sector, labor and the govern
ment so that changes might be made which respond to evolving market conditions and user re
quirements. This is normally accomplished through the publication of draft legislation and
rules, and the convening of public hearings to obtain the views of all interested parties. Such
procedures should ensure that any new regulations reflect commercial goals and that no group
benefits at the expense of another.94

140. Balancing the interests of such groups should promote the competitiveness of exporters'
goods in international markets and permit public administrators to be more effective in carrying
out their mandates. Of course, the balancing of such interests must be based on the legal and
economic realities of each country. As an illustration, the U.S. Shipping Act of 1984 provides
an antimonopoly exemption for agreements which establish or regulate rates among marine
terminal operators as well as for agreements between them and liner vessel operators.95 The
rationale behind such exemption can be seen from the proliferation of ports in that country and
the competition between them, the tradition of private sector participation in port activities and
the desire of the legislators to strengthen ports in the light of new intermodal powers accorded
carriers through deregulation." The deregulation of ocean andland carriers permits them to
formalize agreements which not only focus services on a limited number of ports but also enor
mously strengthen their negotiating position vis-a-vis ports. Such an exemption seeks to bal
ance the interests of marine terminal operators, carriers and government, but care must be
taken to ensure that it does not lead to a cartel pricing structure among terminal operators and
jeopardize a country's foreign trade.

141. The authority of governments must be clearly defined and limited to ensure that they
do not attempt to control the discretion of private-sector managers or to engage in competitive
port operations. As examples of the latter point, the U.S. Urban Mass Transportation Act of
1964, as amended, seeks to establish a basis for the participation of private interests in that
industry. Section 3(e) of the Act specifically protects private interests from unreasonable and
unwarranted competition from public mass transportation companies." Similarly, article
85(1) of the Treaty Establishing the European Economic Community (Treaty of Rome)
prohibits anticompetition clauses in contracts for the sale or transfer of enterprises unless they
are necessary, in terms of both their duration and geographical scope of application, for the
reasonable and fair protection of purchasers of such enterprises.98

142. As a consequence, the institutional framework for ports should ensure that following
the execution of an agreement by a government with private interests for the provision of port
services and port facilities, it could not offer competitive services or facilities which are
directed toward substantially the same market. However, such a framework should permit
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governments to execute similar agreements with other private interests which would compete
in the same markets. If a government were to determine that it would be in the public interest
for it to offer such services and facilities, private interests should be fairly compensated for any
loss of contractual rights.

3. Chanees to national port administrations.

143. There are numerous options for port administrative structures, but the guiding principle
for governments should be to establish an institutional basis which would make the greatest
contribution to service and facility innovation, productivity and cost-effectiveness, while, at the
same time, encouraging a wide-range of economic activities in the hinterland served. There
are limited exceptions, but the ownership, administration and operation of ports in Latin
America and the Caribbean is either wholly private or public; that is, private cargo facilities
are usually limited to the handling and storage of the owner's cargoes, and public-sector in
stallations are dedicated to the handling and storage of all other cargoes. In contrast, most
ports of Northern Europe are owned and administered by municipalities and state governments,
but cargo-handling and storage services are usually offered by private interests. '"

144. All cargo-handling services at the ports of Bremen and Bremerhaven are carried out by
private companies at terminals leased from the City of Bremen for periods of from IS to 20
years. The cargo-handling superstructure --warehouses and equipment-- at the ports is
provided by private stevedores and in most cases by the major stevedore, Bremer Lagerhaus
Gesellschaft (BLG). There are no government grants or loans for the construction of major
infrastructure projects.'?' This administrative structure permits the City of Bremen, port
managers and private terminal operators to create a coherence in their activities so that they
might earn a reasonable return on investments.

145. Port administrations have a wide range of functions which combine characteristics of
both public bodies and commercial businesses. A common form of port administration in
industrialized countries would be the independent board, which consists of persons appointed
by the state or municipal governments. A study carried out in the U.K. recommended that the
maximum size of an effective port board should be no more than 15, and the boards of British
ports usually have 13 members.

146. For its part, the council of administration of the port of Le Havre has 26 members -
four are appointed by the chamber of commerce and industry, five are appointed by
neighboring local government authorities and local community organizations, three are
appointed by trade unions to represent the staff of the port authority, one is appointed by trade
unions to represent dockworkers at the port, three public-sector officials are appointed by the
government to represent the state, two are appointed by the government on the nomination of
the Le Havre chamber of commerce and industry to represent port users, and eight are
appointed by the government for their experience with port problems, maritime navigation,
transport and economic matters. In addition, the government appoints a commissioner who is
a civil engineer and a controller who is a financial expert. 101 The functions of the board of
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directors are normally limited to activities such as formulating general policy guidelines, ap
proving major capital projects and, most important,hifing expert port managers who usually
participate on the b\lard as ex officio members.102 "', .

147. A possible variation of this structure for Latin America and the Caribbean would be to
utilize the commonly understood three-tier relation between stockholders, boards of directors
and professional managers of publicly held companies. Applied to ports, this structure would
permit governments, as owners.of port properties, to invest in port infrastructures and to
participate in the deliberations anp decisions of boards of directors. The latter' would include
representatives of ship operators,shipPl;rs,consignees,.~ockworkers, ships' agents, freight for
warders, Customs brokers, banks, the Customs administration and municipalities,. which
encompasses both thepublic and private sectors.!" ' . .

148. To avoid the owners or governments from having an excessive degreeofcontrolover
board activities, each (If the aforementioned groups should be allowed ioselect its own
representative. This should ensure that each representative on the board is accountable to a
specific sector of the. industry and that board decisions are not subject to the undue influence
of anyone group. If the membership on boards of directors is balanced, the selection of port
administrators and private terminal operators should be based on proven capacities and not on
political connections. This is not to say that there will be no disagreements among board
members, but that by balancing the interests of board participants the results should be reason
ably acceptable to all and should have a better commercial orientation than if made solely by
public-sector officials.

149. Private investors have an interest not only in profitability but also in the utilization of
new technologies, productivity and cost-effectiveness, and they would have to respond to
boards of directors whose membership encompasses the entire port and trading community.
To achieve a balance between the interests of private investors, port administrators and the
board of directors,and to ensure that no decisional deadlocks occur, governments should give
consideration to the procedures for decision making and the possibility of weighted voting. For
example, government guarantees are frequently required on loans for capital improvement pro
jects, so its mere presence on the board would give it a.greater influence than other members.

150. Under these circumstances, it might be useful to give a greater weight to the votes of
exporters and importers on the board, as they are the fundamental reason for the ports exis
tence. In addition, to ensure that key port positions are attractive to recognized industry
specialists, the board would probably have to offer renewable employment contracts of no less
than three to five years. Except in cases of serious misconduct, it should not be permitted to
terminate such contracts before the expiration of the term for which a person was appointed.

Of course, the activities which constitute such misconduct must be clearly defined. This
would preclude the discharge of capable persons for politically inspired reasons.
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Chapter IV

MIXED PUBLIC-PRIVATE OPTIONS FOR RESTRUCTURING PORTS

151. The options presented in this part provide governments and private investors with
numerous alternatives for shared participation in port services and port facilities. Mixed
public-private participation should ensure that the institutional framework will be compatible
with market requirements and economic growth goals, as well as their individual expertise and
investment capacities. The globalization of trade and the adoption of export-oriented macro
economic policies emphasize the mutually dependent roles of the public and private sectors not
only in the achievement of economic growth goals but also in the provision of port services and
port facilities which are innovative, productive and cost-effective. Even the last option
presented in this part, the sale of ports, demonstrates that governments retain an important and
ongoing interest in services and facilities through their regulatory regimes, articles of incor
poration and contractual arrangements. The options presented are tools which, if supported
by an appropriate institutional framework, can ensure port services and port facilities are
utilized to meet the needs of users, not those of dominant groups.

152. To privatize or to make private is often viewed as making something exclusive, closed
or non-public and without public purpose. In practice, a marine terminal can be dedicated to
one shipping line, but the considerable investments required usually preclude such exclusivity
unless the ship operator has control of substantial volumes of cargoes. Even where a port is
small or where there are limited alternatives for additional installations, the process of
competitive bidding by private interests for cargoes, contracts, concessions, joint venture ar
rangements and others contributes to the promotion of commercially oriented port services.
The reason governments have come to consider the private provision of port services and port
facilities is the same for all of the options presented in this part: if they can be provided more
effectively by private interests, with either service improvements or cost savings or both, then
serious consideration should be given to the accommodation of socio-political goals within a
commercially oriented institutional framework.

153. The options for restructuring port services and port facilities presented in this part are
not mutually exclusive, in that the selection of one does not preclude the simultaneous
utilization of others. Except for the sale of a port, government port administrations can grant
concessions, while, at the same time, entering into joint ventures and authorizing the handling
of third-party cargoes at single-user terminals. Tn other words, they can be joined in different
configurations to form separate units within a single port so that different services and facilities
might be offered.

154. To assume that any of the mixed public-private options presented in this part would
lessen government control over ports is simply untrue. Government participation will continue
through its institutional framework, the monitoring of private-sector activities, participation in
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earnings, incentive schemes and contractual arrangements. Whether governments retain title
to port equipment and properties is not the major issue. The decisive question is not who has
ownership of port equipment and properties, but if they are utilized on a commercial basis.
The choice is not public or private provision of port services and port facilities, but which of
many possible mixed public-private options can be utilized to achieve the desired commercial
objectives.

155. The options for such involvement which would contribute to those objectives range from
the installation and maintenance of navigational aids, wreck removal and dredging to pilotage,
towage and the provision of berths, storage areas, and cargo-handling services and equipment.
Of the many options which might be utilized to enhance the productivity and cost-effectiveness
of cargo-handling services and facilities, some of the more important include (i) private steve
doring companies, (ii) management contracts, (iii) concessions, (iv) joint ventures between the
public and private sectors, (v) authorizing single-user terminals to handle third-party cargoes,
(vi) the conversion of public-sector ports into limited liability companies and (vii) the sale of
ports.

A. PRIVATE STEVEDORING COMPANIES

156. The basic reason governments utilize private stevedoring companies is to create a
competitive environment for the provision of cargo-handling and storage services. The
utilization of private stevedores does not, however, eliminate the responsibility of governments
to promulgate regulations in areas such as the rights of workers to form and participate in
unions, right to strike, use of arbitration boards, and employer responsibilities regarding
maximum number of hours of work, minimum wage, and retirement and health benefits. Such
regulations do not lessen the commercial base for port operations, but, rather, balance
competing interests so that no one group can obtain monopoly rents.

157. Indeed, private stevedores are more flexible than their public sector counterparts, since
the former utilize market-oriented employment regimes and are not required to follow govern
ment regulations to hire, promote, discharge and discipline employees. This arrangement
avoids many of the problems facing public-sector ports, such as deterioration of equipment and
facilities, and low productivity by replacing the seemingly inexhaustible budgets and socio-poli
tical obligations of governments with the profit motive of private companies, while leaving the
port and its facilities under the direct public ownership. Governments would continue to
receive all revenues generated by the port, except those related to cargo-handling and storage
services. They would, however, participate in the latter through taxes on the incomes of pri
vate stevedoring companies, and through the rental of equipment and facilities.

158. For governments desirous of utilizing this option, they should consider adopting
legislation which requires private stevedores to obtain licenses prior to rendering cargo
handling and storage services. Such licenses should ensure that stevedores comply with certain
minimum levels of fitness and authorize them to provide services at one or more port termi-
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nals. To encourage competition between private stevedores, governments should allow carriers
and cargo owners to contract freely with the company of their choice. Private stevedores often
rent facilities and cargo-handling equipment from governments, but they are contracted by,
provide services to and receive remuneration from carriers and cargo owners. Private
stevedores often invest in their own mobile, non-site specific equipment.

159. The utilization of private stevedores permits governments to retain ownership of ports,
installations and most equipment, and to participate in port earnings through payments received
from users in the form of dockage and wharfage, and equipment rental and taxes. Govern
ments maintain control over port equipment and properties through their regulatory regimes
and the monitoring activities of public-sector port administrations, while cargo-handling opera
tions are carried out by private companies. The national transport secretariat of Brazil is
considering the elimination of the monopoly and management privileges of dock labor in order
to increase port productivity and reduce costs. Of the measures being evaluated, one involves
the creation of private stevedoring companies.'?'

160. Without an appropriate market-oriented labor regime and institutional framework, as
presented at parts II and III, the utilization of private stevedores can lead to numerous
problems. As an illustration of this point, in October 1990, the Government of Peru issued
a decree allowing private companies to provide port services. Even though dockworkers were
receiving only US$130 per month in December 1990, port users had to pay over US$l 000 per
month per worker to the maritime employee's coordinating commission (CCTM) for social
benefits --that is, for wage payments to unemployed, but registered, dockworkers. The private
sector was given an opportunity to establish enterprises for the loading and discharge of vessels
and handling of cargoes, and was to utilize existing port equipment.

161. In theory, the private stevedores were to operate in competition with the CCTM, a
state-owned monopoly which has controlled the provision of port labor for 55 years. An
estimated 16 stevedore enterprises were established, but some of them saw the new law as an
opportunity for immediate enrichment and a chaotic situation resulted. The enterprises seeking
such enrichment contracted cheap and unqualified labor to operate cranes and cargo-handling
equipment, as well as to handle and stow cargoes. As a consequence, the CCTM was able to
retain its monopoly and continue loading and discharging vessels in its traditional non-compe
titive fashion. 105

162. To rectify this situation, in January 1991, the Government of Peru issued additional de
crees ending the monopoly of CCTM and stevedore charges for loading refined and concen
trated metals at the port of Callao immediately dropped over 76% to US$0.95 a metric ton.
The impact of such a reduction in charges can be seen from the number of ships using the port.
In February 1991,23 ships utilized the port of Callao, while only three in December 1990, and
utilization is expected to increase two or three times by mid-1991. The Government also is
sued decrees ending the storage monopoly of the national Customs administration, and now
permits private individuals to manage Customs warehouses.
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163. To assist the national port enterprise (ENAPU) permanently transform its cost structure,
the compensation of laborers and CCfM personnel is calculated by a formula which takes into
account highest salary, years worked, the union to which they belong, and the port in which
they worked. The amounts paid have reached US$22000, with the average being US$lO
12 000, and it is estimated that the total should be around US$22 million. In this context, the
port of Callao has increased its operations from 18 to 24 hours per day and dockworkers are
expected to earn four or five times more than that received from the CCfM, as they will no
longer have to make contributions to the wages of unemployed port labor.106 Thus, mixed
public-private options for restructuring ports should not be utilized in isolation, but as part of
a broader program of institutional reform which is designed, among other things, to ensure that
private interests will carry out their activities in a commercial manner.

B. MANAGEMENT CONTRACTS

164. Governments often utilize management contracts for public-sector ports when they lack
sufficient expertise to operate them efficiently."? They are agreements between governments
and private companies to provide management control of certain functions of a port for a speci
fied period and at an agreed compensation. Management contracts are flexible and can be uti
lized for any service, group of services or for an entire port. They permit governments to
retain ownership and, at the same time, obtain needed management expertise, reduce costs and
respond to changes in market conditions through greater enterprise flexibility. Most govern
ments preselect potential contractors on the basis of demonstrated competence and make the
final choice through competitive bids.

165. Contractors are given extensive management authority and operational control of port
activities, and are paid by governments regardless of the profitability of the port. To provide
contractors with a stimulus to control costs and improve productivity, governments often utilize
incentive payments as part of their compensation, even though the public port administration
retains full responsibility for the commercial risks facing the port, as well as for negotiating
labor agreements, ensuring sufficiency of working capital and payments on existing liabili
ties. lOS The principal means for monitoring management contracts are regulatory regimes,
the agreement itself and the very real risk facing private contractors that the arrangement might
be invalidated or not renewed for non-performance.

166. The attractiveness of management contracts lies primarily in the capacity of govern
ments to oversee and control the provision of port services more effectively and, possibly, at
a lower cost than if they were provided directly. Management contractors have only the
control and authority specifically granted in the agreement with the government. Contractors
may have wide authority over existing personnel, but the latter usually remain public-sector
employees, and subject to government pay scales and conditions. A major concern of govern
ments is the profit motive of private contractors. For example, what would prevent a
contractor from reducing its own personnel requirements, engaging in contraband or providing
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commercially appropriate services only to selected carriers and cargo owners so as to enhance
its profitability?

167. Part of the answer lies in the continuing on-site presence of government port administra
tions, another is found in the natural desires of private entrepreneurs to safeguard a lucrative
enterprise and a final lies in the regulatory regime which should require financial strength,
experience and accountability of contractors. In addition, governments can withhold a portion
of payments to contractors for any deficiencies in carrying out the agreement, and adopt addi
tional regulations to correct any service or facility inadequacy. Thus, management contracts
do not eliminate government control over port activities, but, rather, redirect it to ensure they
are carried out according to contract provisions.

168. For governments utilizing this option, it has been found that they can change contractors
much easier than discharge employees and the possibility of such a change has a positive im
pact on the former. In addition, private companies usually employ their human, physical and
financial resources more efficiently, and achieve greater economies of scale by consolidating
operations and making better use of cargo-handling equipment. Contractors can pay higher sal
aries to attract key skills and utilize part-time employees which are not subject to government
employment regulations. Governments considering this option might prepare a study to
establish the costs of existing public-sector port services and of possible cost reductions if
private companies were to carry out the same activities.

169. Reputable accounting firms can be utilized to establish public sector costs and a com
parative basis can be established by requesting estimates from potential contractors. Once a
cost study has been prepared, it will probably be easier to obtain support for the execution of
a management contract. The same accounting firms can be utilized as independent third-parties
to ensure that bids are truly competitive and that the amount of the contract, its period or
conditions do not favor one bidder.'?' The agreement should be drafted utilizing the cost
study to ensure that all activities contemplated are included. Once a contractor has been se
lected, governments must monitor its activities, through the port administration, to verify com
pliance with the agreement. 110

170. As with all restructuring options, management contracts must be supported by economic
policies which seek to promote trade, an institutional framework which allows market forces
to govern port activities, a productive workforce whose collectiveagreement permits the attain
ment of commercial goals and an attractive environment for private-sector investments, or the
risk of transferring a public-sector monopoly to private interests could become a reality. As
an illustration of this point, without deregulation and decentralization, which promote competi
tion between ports and between terminal operators of the same port, exporters and importers
are not likely to participate in the cost savings that should result from such contracts.

171. Even where port services are not financially viable, governments can enter into manage
ment contracts with private interests. The reason is that the cost of unprofitable activities are
already being assumed by governments and will be reflected in the amount paid to the
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contractor. In addition, such contracts could be part of an intermediate step leading to greater
private participation in the provision of port services and port facilities. Governments could
contract with skilled private managers to make the port commercially viable and then transfer
it to the private sector. In any event, the primary criterion for the selection of contractors is
not price, although that factor is important, but the capacity to succeed in a competitive envi
ronment and to implement certain policies deemed important by the government.

C. CONCESSIONS

172. Governments commonly grant port concessions to private interests when they wish to
reduce the demands on fiscal revenues, or seek to improve the commercial operations of their
ports. Concessionaires assume all commercial risks for operating the port or terminal and must
make payments to the government regardless of their own profitability. As a consequence,
they usually require a guarantee of operational autonomy and decision making with freedom
from interference by government ministries during the term of the agreement. In addition,
concessions permit private interests to collect charges directly from carriers and cargo owners
for services rendered. III

173. Concessions permit governments to retain ownership of capital assets and to utilize the
specialized skills of the private sector, to participate in the income generated through lease
payments and to benefit from the receipt of tax revenues. They are usually awarded on the ba
sis of competitive bidding. If the same dockworkers are utilized, they generally move from
the regulations governing public-service employment to market-oriented arrangements. This
allows governments to reduce the costs involved in their own managerial, as compared with
regulatory, endeavors. Private interests often prefer concessions to ownership, because they
can avoid certain risks, reduce their investments and negotiate contracts of a sufficient duration
to permit them to recover their .investments. Governments of the ECLAC region have begun
to utilize concessions to modernize infrastructures.

174. In 1987, the Government of Brazil adopted Decree No. 94.002 which authorizes the
national highway department (DNER) to execute contracts with private interests for the con
struction, .operation and maintenance of federal highways. These concessions must be
controlled by Brazilian citizens and are to include an agreed formula for the calculation and
collection of tolls.!" In 1989·, the Government of Mexico began offering concessions to its
private sector for the construction, maintenance and operation of 3 200 miles of highways.
Private interests are permitted to collect tolls for 12 years, after which the highways revert to
the Mexican Government.113 Mexican private interests are also to be granted concessions
to invest in and operate port storage areas, docks and cargo-handling equipment. 114

175. The Governmentof Argentina decided to grant 12-year concessions todomestic interests
for the improvement and maintenance of 9 800kms of roads, about one-third of the national
network. The first five concessions of 900kms to I 538kms were awarded, encompassing
investments ofUS$1.2 billion, with private interests allowed to charge tolls of up to US$2.30
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per lOOkm for private automobiles and US$16.80 for five-axle trucks. Due to opposition from
the business community and the public, such tolls were suspended and later reinstated at greatly
reduced amounts. 1I5 Finally, Argentina is to modernize its 21 200-mile railway network,
which had an estimated operating deficit of US$400 million in 1990. The Government has
commenced by awarding a 3D-year concession involving 5 200kms of its lines to a consortium
of domestic and foreign interests, with the state retaining 16% and workers taking 4 % of the
shares, which is to invest US$112 million in the first five years.!"

176. Port concessions can be utilized in a similar manner to create a basis for private sector
involvement in the provision of port services and port facilities. At the ports of Bremen and
Bremerhaven (Federal Republic of Germany), all cargo handling operations are carried out by
private companies at terminals leased from the city of Bremen for renewable periods from 15
to 20 years. Similarly, all cargo handling and warehousing services at the port of Le Havre
(France), are carried out by private stevedores. They utilize berths and equipment under the
terms of concessions from the public-sector port authority, and certain stevedores are to be
granted preferential use of particular berths so that they might install their own equipment."?

177. With regard to the ECLAC region, the national shipping line of Colombia, Flota
Mercante Grancolombiana, was authorized by the national political, economic and social coun
cil (CONF'ES) to construct a US$55 million private 43 hectare container terminal at the port
of Cartagena. The Flota is to provide 50% of the funds, with the remainder from both the
public and private sectors, and it is to be completed in 1992."8 The public-sector port of
Santos (Brazil) has leased three warehouses to private investors and is in the process of
negotiating two more. The lessees have agreed to make investments of US$40 million, which
include increasing the capacity of two government-owned, dry-bulk loaders from 700 to 2 000
tons per hour.!" Finally, the Government of Mexico is seeking private participation in the
construction and operation of bulk-cargo ports in Mazatlan, Altamira, Guaymas and Progreso,
and facilities for passenger ships in Alcapulco, Cozumel and Puerto Vallarta.P'

178. Concessions, in common with management contracts, create a contractual relationship
between private interests and governments, and provide a very flexible institutional
arrangement through which the latter can regulate port services and port facilities. The
distinction between them can be blurred and depends on the specific terms of the agreements.
For example, a government may require contractors to invest in a port or terminal to ensure
a greater commitment to contractual objectives or it may allow concessionaires to reduce their
financial risks through rental payments based on profitability. The selection of concessionaires
is often based on the largest payments that will be made to governments, while the selection
of contractors is on the lowest expenditure made by governments. A policy which requires
selection of concessionaires and contractors on such a basis ignores many factors other than
price which control entrepreneurial fitness and service quality.

179. Put another way, concessionaires should be selected not only on the basis of the largest
monetary sum offered and contractors on the least bid, but also on their demonstrated expertise
to carry out the identified port activities in an innovative, productive and cost-effective manner.
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Both management contracts and concessions may be utilized as a means to make a port attrac
tive to potential investors.121 As a result, the institutional framework should be sufficiently
flexible. to permit the establishment of committees composed of experts to select the most ap
propriate contractors and concessionaires from all aspirants.

D. JOINT VENTURES BETWEEN PUBLIC AND PRIVATE SECTORS

180. A joint venture is an undertaking by two or more independent economic actors to
collectively carry out a commercial undertaking for profit. They usually involve dissimilar
entities that cooperate through a contribution of skills, and resources to reach a common goal,
and can be organized as partnerships or corporations. Joint ventures may be temporary, for
a fixed period, or of an indefinite duration. For purposes of this document, joint ventures
encompass the participation of a government and private interests in the provision of portser
vices and port facilities. Joint ventures allow governments to utilize the commercial, technical
and managerial expertise of private interests, while maintaining a high degree of control over
their activities. Participants share not only profits and losses but also the collective man
agement of properties. 122

181. For ports, joint ventures are often structured around governments furnishing docks and
jointly financing with private interests any required investments in cargo-handling equipment
and storage facilities, while such interests make contributions of services, skills, knowledge
and materials. In Mexico, for instance, cargo-handling services are provided by corporate joint
ventures between the government and labor unions, known as port service enterprises, which
ate owned 25% by the former and 75% by the latter. However, without the balancing
influence of other private 'sector interests such as shippers, consignees and carriers, an exces
sive number of unions and national employment requirements have complicated the provision
of services, raised costs and limited productivity.123

182. A joint venture is a mutual undertaking which requires a commitment on the part of all
venturers to the common objective. The commitment should form part of the agreement
between them and have a high degree of specificity concerning the rights and duties ofeach,
capital and service contributions, sharing of profits and losses, transferability of shares, right
to subcontract obligations and procedures for the resolution of disputes. The risks should be
divided in a joint venture according to the strengths and expertise of the participants. For
example, the private sector might best accept short-termrisks associated with operating a port,
and governments could assume long-term investment risks for docks and cranes, as well as the
obligation to obtain necessary licenses and permits.

183. Offsetting these factors are the potential delays in government decision making, and of
being subject to political influences thatoften conflict with commercial priorities of the trade
community, the joint venture and private-sector participants. It is important that management
act in the common interest of all venture participants, so provisions for identification and se
lection of commercial objectives, and decisional authority are very important. Finally,

•
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provisions must also be made for the discontinuance of the venture, and should include provi
sions which permit a determination of value of the assets, mutual buy and sell options for the
parties and procedures for a sale to third parties.

184. Joint ventures in ports are attractive to both governments and private interests, but for
different reasons. Governments utilize joint ventures to reduce their administrative and
financial burdens, promote competition, improve efficiency and lower costs, as well as to
participate in earnings that might otherwise be reserved for the private sector. For private
interests, joint ventures are viewed favorably where complete ownership of assets and
operational control are not allowed, or where the magnitude of the commercial risks or capital
requirements are beyond their capabilities. A joint venture permits the public sector to retain
its status as a port operator, even though certain activities are executed jointly with private in
terests.

185. However, when the government is a participant, the question of each venturer's
authority and responsibility is especially important, as it can become a fundamental determinant
of the commercial viability of the venture itself. For example, a government may have policies
of cross-subsidization between profitable and loss-making activities, and the creation of
employment for persons in port cities. Governments that burden their ports in this manner
might not be able to find private interests willing to enter into a joint venture. To avoid
conflicting economic, political and social goals in joint ventures, the agreement which
establishes that relationship must clearly define those areas in which social and political
objectives are overriding. Finally, the management of joint ventures should be the respon
sibility of full-time executives or a dedicated committee. 124

186. Most ports of Belgium, the Federal Republic of Germany and the Netherlands are
owned and administered by local government authorities and are not legally or economically
independent entities. Nonetheless, they enjoy great commercial and managerial autonomy
because governments utilize experts from the private sector to operate them. Cargo-handling
services at the ports of Bremen and Bremerhaven are the responsibility of one stevedore, BLG,
a limited liability company in which the city of Bremen owns 51 % of its stock. The BLG is
responsible for handling approximately 80% of the cargoes at Bremen and all of those at Bre
merhaven, except for oil and certain other bulk cargoes.

187. To ensure that BLG does not abuse its dominant position and operate as a commercial
enterprise, it is governed by supervisory and executive boards. The supervisory board has 16
members --eight are elected by shareholders and eight represent different employee groups.
The executive board consists of six members who are appointed by the supervisory board for
renewable five-year periods. One member of the executive board is appointed as president and
the others are responsible for operations, finance, technical matters, marketing and labor. The
supervisory board provides general policy guidelines and approves major investment proposals,
while the executive board is responsible for the operations of BLG. 12s Thus, mixed public
private joint ventures can optimize the provision of port services and port facilities by drawing
upon the relative strengths of each.
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E. AUTHORIZING SINGLE-USER TERMINALS 10
HANDLE THIRD-PARTY CARGOES

188. The long-term success of any program to restructure public ports is largely determined
by the extent to which it promotes inter- and intra-port competition. One of the most readily
available means .epen, to governments to reach that goal would be by authorizing single-user
terminals to handle', third-party cargoes. As was brought out in the introduction, Latin
American and Caribbean governments own and operate general-cargo ports, and the private
sector is allowed provide port facilities and services for their own cargoes. Public-sectorgen
eral-cargo ports are usually monopolies that are overstaffed, inefficient and costly, while their
single-user counterparts find themselves with efficient installations which are often un
derutilized.

189. In 1989, for instance, the 244 single-use private terminals in Brazil handled 279.4
million tons of goods, or 76% of the 363.1 million tons which passed through all ports of that
country. The Brazilian Association of Private Thrminals(ABTP) has indicated that the 1989
tonnages could be substantially increased if existing laws'did not prohibit them from handling
third-party cargoes.126 During a recent strike of some 7 000 employees at the public-sector
port of Santos (Brazil), the only vessels that managed to load and discharge cargoes were those
calling at privately owned and operated terminals."? Finally, representatives of Chile's
US$850 million forestry sector (CORMA) believe that the government should privatize .the
public sector port administration (EMPORCHI) so that private port companies might better
compete. 128

190. For most countries of the ECLACregion, the regulatory systems and policies formula
ted for public-sector ports create-non-commercial- service configurations and an extensive
network of socio-political obligations which must 'be overcome to achieve national-economic
growth goals. To authorize private ports 'to handle not only their own goods but also those of
third parties would create competition in the ports sector and, hopefully, a lower Cost distribu
tion system for small producers. Small producers do not have largeenough volumes ofgoods
to justify the construction and operation of their own port facilities,sothey must-utilizepublic
ports. Due to the price sensitivity of most export commodities of Latin American and
Caribbean nations in international markets, the higher costs of public ports means that small
producers simply do not utilize idle capacity to produce goods thatmightnotbe able to com-
pete in world marketS:' " " ". "
:,"' .

19L Access to private ports would permit them to utilize"specialized iristallationsfbr'their
limited quarrtitiesbfgoods. In additron:'small producers are not always smallrand the very
real possibility exists that through' access to world markets 'sollle' of them'would grow' into
major companies that make proportionately Iargercontributions to natio'r\aI.economiCgrowth
goals.' Thus, to the extent that regulations might be adopted which permit private ports to
handle third-party cargoes, a new competitive element Would be introduced into public ports
activities which would contribute to a transformation of their institutional structures.
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192. Within each country there is an enormous wealth of experience in the ownership and
operation of private ports for the handling and storage of dry and liquid bulk commodities that
could be adapted to other cargoes. As an illustration of this point, for many decades the port
of Port-of-Spain (Trinidad and Tobago) and its docklabor enjoyed a monopoly position in that
country's trades. However, with the establishment of an industrial park at Point Lisas, to take
advantage of that nation's abundant supply of natural gas, and the construction of a port the
situation began to change.

193. The original installations at Point Lisas were temporary berths constructed for the
import of factory and construction equipment, buildings and other materials so as to avoid the
high cost, low productivity and pilferage which was common at Port-of-Spain. Once the
fertilizer, steel, ammonia and urea plants were completed, additional deep-water facilities were
constructed to receive raw materials and distribute finished goods. The temporary berths then
began to be utilized for the handling of general cargo imports and exports. Thus, the Govern
ment of Trinidad and Tobago introduced needed competition into the activities at its main port
of Port-of-Spain when it did not object to the handling of liner cargoes at the industrial port
of Point Lisas.

194. The ports of Point Lisas and Port-of-Spain must negotiate with the same dock labor
unions and comply with the same government regulations. The major difference between the
two ports lies in the application of that common institutional framework to create totally
distinct commercial environments. Point Lisas must ensure the competitiveness of the products
of its tenants through a highly productive, cost-effective dock labor force and a minimal
bureaucratic interface, as well as actively marketing its facilities to increase the number of
tenants in order to lower its overhead cost to each. The competition facing the tenants of the
industrial park at Point Lisas led to negotiations with unions and a reduction in gang sizes,
three shift operations, weekend work without overtime payments and elimination of container
lashing gangs.

195. In contrast, Port-of-Spain commenced as the country's only port, and has a more re
strictive labor agreement, high overtime rates for weekend work and a requirement that con
tainer-lashing gangs be utilized. Port-of-Spain reacted to the loss of its dominant position
through, for instance, the nomination of its first director of marketing in January 1989, a
reduction in the number of dock workers and the initiation of various training programs. Thus,
the Government of Trinidad and Tobago permitted the competitive market mechanisms of
supply and demand, profit and loss, freedom of entry and exit, scale economies, and customer
likes and dislikes to restructure the managerial and operational environments at the public port
of Port-of-Spain.
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F. CONVERSION OF PUBLIC-SECTOR PORTS INTO
LIMITED LIABILITY COMPANIES

196. The conversion of public-sector ports into limited liability companies is one of the most
flexible mixed public-private restructuring arrangements. It permits governments and private
interests to divest themselves of ownership by selling shares and,at their option, to become
partial or total owners through open-market purchases of shares. Where a public offering is
contemplated, it usually requires a range of traditional investment banking services --valuation
of the enterprise, advice on share pricing, preparation of documentation, share purchase
schemes for employees and handling the actual sale. Such a divestiture by governments is very
similar to an outright sale, which is evaluated in the next section of this part, but with the sav
ing grace that public ownership might be more easily reacquired through open market stock
purchases.

197. This option has been utilizedextensively by the Government of the u.K.129 For ex
ample, the BfDB was a government agency dedicated to managing and operating 21 public
sector ports. In 1983, the BTDB was converted into a publicly held company, the ABP, and
51% of its shares were sold at a fixed price to the public. An additional 48.5% was sold by
tender offer the following year.!" The success of this conversion has led to a legislative pro
posal which would permitthe privatization of the statutory or trust ports such as Tilbury, Do
ver, Harwich, Belfast and over 100 others,"! For its part, the Government of New Zealand
adopted similar legislation in 1988 to privatize its ports~132

v.

198. The U.K. Government has found ready receptivity for its privatization program, even
though many companies were not profitable, by offering shares of enterprises at substantial
discounts to workers and entire companies to managers and workers. The offer price of stock
of BfDB, for instance, attracted a thirty-fold oversubscription and an immediate premium of
25% was recorded when the shares were first traded.!" The management of the BfDB be
came the first board of directors of ABP, dockworkers were allocated a portion of the stock
at reduced prices --with 90% of them purchasing shares-- and the public was also offered
shares at discount prices. By including all groups in the privatization of BfDB, the British
Government reduced the number of disagreements concerning losses of privileges and rights.

199. Indeed, the preferences and discounts in the purchase of stock given to small investors
avoided claims that large institutions would profit from port privatizations. The involvement
of many small investors was considered important for a strategic reason: a subsequent govern
ment might attempt to nationalize ports if they were held by foreigners or even domestic
institutional investors, but it was considered highly improbable with shares held by manage
ment, employees and the general public.P' As a consequence, a balance between economic
efficiency and social equity was achieved through widespread employee and citizen stock own
ership. Thus, the Government of the U.K. created an attractive investment package for
potential investors and avoided the political costs of a failed share offering.
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200. Another illustration would be the state-owned Japanese National Railroad (JNR). Due
to its public enterprise structure and an excessive number of workers, the JNR was losing
US$25 million a day and had an accumulated debt of US$285 billion. In April 1987, the JNR
was converted into 12 limited liability companies --six for passengers, one for the bullet train,
one for cargo, one for a research institute. one for computer services, one for telecommunica
tions services and, finally, an account settlement corporation. The latter company holds the
stock of the other 11 companies, is to sell non-operating assets for the payment of debts, has
assumed pension obligations and must retrain excess employees. The new lines have assumed
about 62% of JNR debt, with Japanese taxpayers assuming the remainder. The six passenger
lines were deregulated and decentralized by island and by areas on the principal island of Hon
ShU. 135

201. Following initial difficulties with unions and political groups, such changes permitted
the management and labor of each company to establish commercial goals, begin eliminating
excess personnel and make commercial use of real property holdings.!" By April 1988, one
year later, the three lines on Honshu made a profit of US$I.12 billion, after making debt pay
ments of US$2.4 billion.!" The conversion of JNR into 12 limited liability companies was
much more than a change in form --individual rail companies were suddenly exposed to strong
competition from numerous private railways, workers were shifted to market-oriented
employment regimes, and they were required to comply with the accountability and disclosure
standards of publicly-traded companies.

202. To understand why market forces and institutional changes had such a profound impact
on the JNR, even though it remains 100% state-owned, one must go behind them to the
Japanese corporate culture. Most corporate directors and workers in Japan identify with the
successes and failures of the companies in which they work --it is not just a place to earn
money so that they will be able to do what they want, but an environment in which they can
develop themselves in trades and professions, receive various medical and retirement benefits,
and satisfy their social needs. That culture also emphasizes the importance of belonging to an
established enterprise and there is a stigma attached to employees who leave one employer for
another.138,

203. Before conversion, the JNR was part of a bureaucracy controlled by government poli
cies and objectives, and it was necessary to determine the nature and value of its assets, liabili
ties and staff. Once the 12 companies were subject to market forces, it became clear to
corporate directors and workers that only through their own endeavors would they avoid bank
ruptcy and that focused their minds and efforts on one specific common goal --providing the
services demanded by the public so that they might commercially survive. In this context,
Latin American and Caribbean governments considering the conversion of their public ports
into limited liability companies, whatever the percentage of stock to be retained, must give
careful attention not only to market forces and an institutional framework but also to any
economic, political and social factors that could preclude, inhibit or distort such a transforma
tion.
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204. The conversionof loss-making public-sector enterprises into state-ownedlimited liability
companies avoids the major difficulty of a direct sale to private interests --a determination of
the value of the enterprise to be sold. Any group opposed to a direct sale can claim that the
government enterprise is being sold at a discount to favored purchasers. Only the purchaser
would appear to benefit from the sale, so public support is likely to be limited and opposition
from relevant ministries, labor, the military and others could be substantial.139 As an
illustration of such problems, the private Brazilian textile producer Nova America became
bankrupt in 1984 and was taken over by creditor banks when they exchanged their loans for
equity ownership.

205. The earlier mentioned state-owned national bank for economic and social development
(BNDES) held 51% of the shares of Nova America which, according to Brazilian law, made
it part of the public sector. In 1987, BNDES announced that its shares would be auctioned to
citizens of that country at a minimum total price of US$12.5 million. The auction was held
in June 1987 at the stock exchange in Rio de Janeiro and BNDES received US$15.3
million.140 In contrast, a proposal for the sale of 18 Brazilian public-sector enterprises in
1989 was discontinued following claims that the companies had been intentionally under
valued.141

206. Limited liability companies are subject to all existing national laws which govern
publicly traded enterprises. In this context, the U.K. Government chose to retain a reduced
percentage of shares in many companies so that it might vote as an ordinary shareholder, but
without the intention to intervene in commercial acnvities.'? To avoid the possibility of for
eign exploitation of domestic companies which have been privatized, the British Government
also decided to retain a special or "golden" share which allows it to control 51 % of the votes
of privatized companies. This permits it to reject any acquisition by foreign purchasers if the
transaction is considered to be in conflict with national interests.l'" The"golden share" has
been utilized not only in the U. K., but also by the governments of Brazil, France, Malaysia
and Senegal.144

207. Just as governments have authority and control over all real property within their indivi
dual national boundaries, even if owned by foreign nationals, they have a similar degree of
authority and control over national ports through antimonopoly laws, regulatory regimes and
contractual arrangements with private interests. Indeed, article 2 of the United Nations Charter
of Economic Rights and Duties of States provides that each Slate has the right to regulate
foreign investment within its borders in accordance with its laws and regulations, as well as
national objectives and priorities.r"

G. SALE OF PORTS

208. The final mixed public-private option for restructuring a nation's ports is a sale of the
entire operation as a going concern to private investors. This is the most complete form of
private participation, but it does not eliminate government interest in ports. As a fact, the
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rights of private investors over such properties are not absolute and are limited by provisions
in numerous international conventions, as well as by others in each nation's constitution, laws
and regulations. An institutional framework, such as that presented at part III, should be
structured to provide governments with assurances that port services and facilities would be
furnished without their direct ownership and operation so that national economic growth objec
tives would be attained.

209. In addition, contracts of sale between the public sector and private investors are much
more than a technical device for transferring identified properties and establishing the compen
sation to be paid. Such contracts are an arrangement by which the conditions of an ongoing
interdependent relationship in areas such as participation in profits, employment rights of wor
kers, government utilization of facilities in times of national emergencies and environmental
protection would be established. Governments would relinquish their ownership and enterprise
functions, but would retain their sovereign control and decisional authority through the above
mentioned instruments and agreements with purchasers. Thus, the sale of a port represents a
change in roles for governments from owners, investors, operators and employers to regulators
and facilitators.

210. A government usually considers selling its public-sector ports for one or more of the
following reasons: to isolate ports from influence groups, to lessen demands on fiscal revenues,
to avoid the creation of or an increase in the public deficit, or as part of a program to restruc
ture its national economy so that the private sector might become the primary motor of eco
nomic growth. Many public-sector ports are without adequate financial reporting systems,
have improperly valued assets and lack financial discipline, so a sale would require a thorough
examination of port finances and operations, real and contingent liabilities, capital structure,
labor agreements and earnings history. External auditors could be utilized to make such an ex
amination, establish preliminary values for cargo-handling equipment and properties,
recommend a restatement of account values and suggest alterations to the existing accounting
system.

211. Private-sector purchasers, which could include port managers, labor and other relevant
groups, would utilize such an examination to restructure the enterprise, modify wages and
salaries, adopt a more aggressive commercial policy and sell or lease non-essential assets. This
requires governments to formulate an institutional framework which creates and preserves com
petition, and which promotes a dynamic commercial environment for users. Thus, the real im
pact of a sale is not the withdrawal of governments from ports, but the transformation and fo
cusing of their functions to assist the commercial endeavors of private interests.

212. There is an important legal dimension to the sale of port properties. For example, the
constitution of Brazil does not authorize the government to sell waterfront properties.I'. This
mirrors article 27 of the Mexican constitution, and articles 10, 11, 18 and 45 of its Law of
Navigation and Maritime Trade, which provide that maritime properties belong to the nation,
are inalienable and can only be utilized by private interests through concessions or permission
granted by the Federal Executive, with investments reverting to the nation at the end of the
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agreed period. On 18 July 1991, however, article 45 was amended and licenses can now be
granted to private interests so that they might provide services at public ports for periods of
up to 30 years.[47

213. Other obstacles to the sale of port properties are clauses in loan agreements which
preclude any transfer without creditor approval, as well as commitments to pension funds,
suppliers, contractors, concessionaires, customers and employees. Even though such obstacles
will vary greatly from country-to-country, the restructuring team must prepare studies which
identify such impediments and make concrete recommendations for legislative changes to
encourage the participation of private interests in port services and port facilities. Such re
commendations should include statutory authority for the sale to private individuals or to state
and municipal governments, and the promulgation of an institutional framework to govern pri
vate investors.

214. Those opposing the sale of public-sector ports often allege that governments have a
greater capacity to accept very low returns on investments over extended periods and to absorb
unprofitable operations so that longer term goals might be met, and that private interests would
have to seek funding from private sources and this would result in higher capital costs. The
capacity of private individuals to obtain funds does depend on the potential return on in
vestment, but this ensures a market allocation of resources and their commercial utilization.
In other words, capital markets playa key "regulatory role" in promoting the commercial per
formance of private industries.!"

215. A sale does not preclude governments from making low-cost investment funds available
to private interests so that desired long-term goals might be achieved. It is also claimed that
port charges would increase if they were required to pay property and income taxes. Such tax
payments would reduce others paid by the general public and should create an incentive for
ports to improve their productivity and cost-effectiveness in order to remain competitive. Pub
lic-sector ports can only do what a nation's laws, regulations and policies grant them the power
to do. For example, efforts of the port of Seattle (U.S.) to invest in an intermodal rail system
were halted by claims of private railroads that it was not an activity for the public sector.[49

Thus, to create an appropriate environment for purchasers, governments must elaborate a
market-oriented institutional framework, as was presented at part m.

216. The setting of a sales price which is acceptable to both governments and purchasers is
subject to an appropriate basis for valuation, arms-length bargaining between parties and, often,
political influences. For example, the Government of Chile is investigating the sale of
numerous public-sector enterprises by the state development agency (CORFO) which allegedly
produced losses of US$2.2 billion because prices were less than book value and, in some cases,
less than stock market value.150 In response to claims that six hotels were sold at reduced
prices to political favorites, the Government of Venezuela adopted a law in 1986 to ensure that
it would receive a market-determined compensation from the sale of public assets. The law
created a five-member commission to sell certain "non-strategic" public properties at priceses-
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tablished by a variety of methods, including discounted cash flow, and formulated a process
for bidding as well as numerous other procedural requirements.151

217. Another closely related problem involves how the sale is to take place and the extent
to which purchasers are to assume existing liabilities and employment obligations. The sale
can be carried out at an auction, through competitive bidding or simply by making an offer to
preidentified parties. In the latter case, it will often be preceded by an indepth search for
appropriate purchasers. The extent to which existing port obligations are to be transferred to
purchasers is a case-by-case matter which largely depends on factors such as the willingness
of creditors to accept private investors, the need for government guarantees, port profitability,
condition of its physical infrastructure and many others.

218. Where public-sector ports cannot be sold as going concerns, governments might have
to create a basis which is attractive to private investors. The private sector might find that
ports with extensive debt, non-commercial labor agreements, and deteriorated plant and
equipment present too great a risk for the achievement of profitability within a reasonable
period of time. Under these circumstances, governments might have to write off existing lia
bilities, assume the responsibility for compensation payments to redundant workers and,
possibly, make or guarantee loans to private investors for the rehabilitation of plant and equip
ment. Such measures should be of limited duration and so specified in the agreement between
a government and private investors.

219. It could also be appropriate to commence the sale of a public-sector port through the
creation of private stevedoring companies, joint ventures and awarding of concessions in order
to eliminate inefficiencies and create an attractive investment environment for private interests.
Where governments cannot or do not wish to create such an environment, a port might be dis
solved and the assets sold under a contractual arrangement which obligates purchasers to
employ a substantial portion of the workers in exchange for various limited-term government
incentives. Thus, the methods by which ports might be sold depend on the actual conditions
and objectives sought in each case.
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Chapter v {

THE IMPLICATIONS OF RESTRUCTURING PORTS

220., Government is a social contractbetween citizens to administer their common interests.
It is the functionof'a government 19,' re~ppndto theneeds' ~f the people it represents and,
without a carefully formulatedinstitutionalframework, it is mostdifficult to avoid the trans
mission of economic, politica(imd soci;ifpressures ofdominant groups topublic-sector enter
prises. Since most Latin American'~d Caribbean public-sector ports do not operate in a com
petitive environment, as they have been isolated from market forces by government decrees,
regulations and policies, the potential for progressively improving productivityand cost-effec
tivenessthrough the adoption of new technologies, improved work rules and incentivepay
schemes is, ilt best,redu9e9' ' , , ' , . " .

221. Public-sector port administrators have acquiesced to the demands of dominant g~upS
and this has led to.the.continuedutilization of labor-intensive cargo-handling technologi~s';far

beyond their economic and.technical [ives, the employment of an excessive number of workers
and work rules, which areinccmpatible with trade requirements. In addition, existing labor
regimes and agreements either preclude the utilization of more productive cai-go-haTldi~
equipment or require that the same number of workers be employed regardless of.the fact that
they are unnecessary. Thus, the isolation of public-sector ports from market forces has had
a negative impact on productivity, costs, labor relations and the scale of operations, .and has
led to a disregard of thepenalties and re~~s of the marketplace in decision makin~.152;,

, ,

222.. The involvement ofprivate.interests in traditional public sector ilC!i~itiesis.n()tnewf()r
Latin American and Caribbean governments. At ~tJ~els, goverpOlentsffi the region have
utilized private sector interests to identify,problems, \o,~\Igg~t. institutional ;p1Q. regulatory.re
forms, to design buildiogs,dpcks, roads, .bridges and even uniforms for stewardesses on. their
national airlines, and to build, man, house and operate.igovernment owned enterprises.
However, the historical justifications for government control and ownership of ports are so
strong that private sector involvement in port services and port facilities has met with
substantial resistance from public port administrations, dockworkers, the military and other
dominant groups.

223. Public-sector ports are expected to achieve a wide-range of conflicting objectives such
as raising productivity while utilizing inappropriate technologies and controlling costs while
employing an oversize workforce. Usually, public-sector ports are the only employer in sur
rounding communities, a source of political strength, part of a nation's defense structure and
there are multiple ministries involved in every detail of port activities, all of which limit the
possibility that commercial decisions might be made. This legacy greatly transcends that faced
by the private sector in the earlier mentioned activities and establishes the (i) economic, (ii)
political and (iii) social parameters which must be considered in an evaluation of the implica
tions of such involvement in port services and port facilities.
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A. ECONOMIC

224. Numerous studies have been carried out in an effort to determine whether public,
private or mixed public-private ownership and operation of enterprises will result in greater
productivity, earnings, cost savings and investments. There are enormous problems of
isolating such variables from other factors that influence performance, but as a whole they have
assign greater earning capacity and commercial flexibility to the private sector.153 Such
studies have usually focused on municipal services, public utilities and health care institutions
of industrialized nations. For example, in 1979, a study of refuse collection in New York City
concluded that when that activity is carried out by the public sector it costs from 29% to 37%
more than by private interests. The reasons for such a difference in costs are that municipal
governments use 3.2 workers for a collection crew compared to 2.1 for a private firm, absen
teeism for municipalities amounts to 12% of all workers and only 7 % for a private company,
and the public sector employs less productive vehicles. 154

225. In another case, the per diem costs of U.S. Veterans' Administration hospitals, when
compared with private hospitals, were found to be approximately 50% less expenstve.!"
When total costs were considered, however, the same hospitals were found to be 70% more
expensive for acute inpatient care, 48% greater for surgical care, and 140% higher for nursing
home care than private ones. The higher total cost is a result of using average bed occupancy
as a basis for government funding, which creates an incentive for Veterans' hospitals to not
discharge patients until another is admitted. 156

226. These and other studies are frequently cited by those seeking to advance or retard the
participation of private interests in public-sector activities. The absolute adherence to the
experiences of one industry, as an indication of what might happen in another, is usually mis
leading. Undoubtedly, such experiences are instructive and provide a useful orientation, but
they must be utilized with caution because of widely varying structures of the industries being
compared. As an illustration, for many years port deficits were considered of minimal
importance and a matter that could be corrected with larger budget allocations or simply by
raising charges. However, such increases for nations which have adopted export-oriented
macroeconomic policies will ultimately affect the price of both exports and imports.

227. The recognition of such impact also leads to an awareness that ports are structurally
competitive; that is, even though in possession of monopoly positions vis-a-vis their hin
terlands, they must respond to the competition faced by the goods they handle in order to
commercially survive. The cost of port services directly influences the capacity of goods to
compete in international markets, while the costs of refuse collection and hospitals, mentioned
in the previous paragraph, are non-tradeables and do not attach to tangible goods that must
compete in such markets. Thus, comparisons of privatization experiences between industries
with different structures are subjective at best and often create an untrustworthy basis for deci
sion making.
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228. Many Latin American and Caribbean producers have found that the competitive
advantages of their goods in international markets have been eroded by inefficient, high cost
ports. The restructuring of public-sector ports to permit private involvement would impose the
market system of penalties and rewards, and would identify inefficiencies, monopoly rents paid
to dominant groups, and the extent of excessive budget allocations and unnecessary subsidies.
A reduction in government contributions implies that previously committed public funds can
be utilized more productively elsewhere in the economy. This may generate additional employ
ment, reduce the current fiscal deficits, and raise domestic savings and public investment.

229. Nonetheless, such involvement has been resisted on the basis that private interests will
have a dominant position, demand monopoly rents and distort the efficient allocation of
resources. Paradoxically, most public sector port administrations already have dominant posi
tions, allow numerous groups such rents and distort resource allocation. The very government
agencies which were established to preclude such consequences have transformed a structurally
competitive industry into a monopoly. Under these circumstances, the economic impact of the
private provision of port services and port facilities is best evaluated from its influence on (i)
productivity and service quality, (ii) commercial performance, (iii) institutional modernization
and (iv) transaction costs.

1. Productivity and service quality.

230. The continuous stream of laws, regulations and policies adopted over many decades to
improve the productivity and service quality in Latin American and Caribbean ports demon
strate clearly that those factors cannot be mandated by government fiat. The laws of supply
and demand result in equilibrium and maximum efficiency only in an idealized, perfectly com
petitive market. Since these markets seldom occur, the factors which determine the
commercial viability of both public and private ports, such as productivity and service quality,
must specifically be taken into account.' For example, four months after the October 1988
bankruptcy sale of Aeromexico to the company's union (35%) and Banco de Mexico (65%) for
US$330 million, 97% of its flights arrived on time, compared with an earlier average of75%,
and complaints concerning customer service declined dramatically.

231. These improvements were accomplished even though the number of Aeromexico em
ployees decreased from 11 373 to around 3 500.157 By employing regulatory regimes and
policies which are largely divorced from productivity and service quality, governments have
placed little or no priority on entrepreneurial aggressiveness, restrained technological inno
vation and created ports which are overstaffed, inefficient and very expensive. It has become
far easier for public port administrations to persuadea regulatory agency to increase port
charges and government contributions to cover higherlabor rates than it is to generate ideas
acceptable to labor leaders which might improve productivity and service quality.

232. The competitiveness of internationally traded products is greatly influenced by the
overall transit time required for moving goods from origin to destination. To the extent that
port services are overly time consuming, they represent an unnecessary increase in transit times
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and a loss of earnings on the capital invested in inventory. 158 An exhaustive study on price
competitiveness in international trade found that buyers are often willing to purchase more
costly goods if they have shorter, highly reliable delivery tirnes.!" The capacity of exporters
of the ECLAC region to offer more dependable and frequent delivery times than producers of
other regions is an important competitive advantage.

233. For ports that do not offer cost-effective services 24 hours-a-day, seven days-a-week,
the consequences can be enormously detrimental to a country's foreign exchange receipts, do
mestic investments, employment creation and to the earnings of exporters. Ports cannot
increase vessel speeds, but they can eliminate the time goods remain in ports due to the above
mentioned factors by being more productive, negotiating labor agreements that reflect trade re
quirements, carrying out training programs, and by working with user groups to facilitate trade
documentation and procedures. Thus, ports can create an important competitive advantage for
a country's products in international markets through improvements in productivity and service
quality.

234. Most ports carry out similar cargo-handling and storage activities, but the diversity of
variables which relate to the types of vessels served, infrastructures and cargo-handling
technologies utilized, types and volumes of cargoes, and institutional requirements make it
difficult to select a basis for comparing changes in productivity and service quality between
ports. Notwithstanding such difficulties, certain inferences can be made from ports which have
recently permitted private interests to participate in the provision of services and facilities. For
example, since the U.K. Government abolished the Registered Dock Labour Scheme in July
1989, the productivity of dockworkers handling containers has risen by 87% for the fiscal year
ending July 1990, and productivity in the handling of conventional cargo increased by 28.4%
per port worker during the same period.

235. The removal of traditional task demarcation requirements for dockworkers, together
with a radical restructuring of the labor force and a redefinition of work to be carried out in
the cargo-handling areas are the main reasons for this dramatic improvement in pro
ductivityl" Likewise, privatization of the container terminal at the port of Klang (Malaysia)
in March 1986 led to a lowering of costs and an increase in productivity, both of which
contributed to a growth in the number of containers handled from 394 000 TEUs in 1989,
which was a 23% increase over 1988, to 497 000 TEUs in 1990.16 1 Due to its success with
the container terminal, the Government of Malaysia is to privatize the remainder of port Klang
and the port of Malacca by mid-1991, as well as all ports in the country by 1993.162

236. The Government of Chile created competition in cargo-handling and storage operations
by authorizing the private sector to establish stevedoring companies, which led to the formation
of 79 companies. These changes had a positive impact on costs, productivity and service
quality. Cargo handling productivity at the port of Valparaiso increased from 2 060 boxes of
fruit per hour in 1978-1979 to 6500 in 1985-1986, which decreased vessel port-stay times
from 129 to 40 hours and per box costs from US$0.54 to US$0.26, without any major
infrastructure investments. During the 1983-1984 fruit export season, a total of 34 million
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boxes were shipped from Valparaiso and by 1987-1988 the volume rose to 65 million boxes.
The cost for handling tree trunks in the port of San Vicente fell from US$6.47 per cubic meter
iri'1980 to US$3.11 in 1986.163 '

237. Following the conversion of New Zealand harbor boards into limited liability companies
and a rationalization. of the workforce, ports of that country immediately became more produc
tive and have generated cost savings for users, For example, the port of Tauranga is handling
60 % more cargo per ship per day and the productivity of log handling gangs has risen by
150%. The country's dairy industry, whose annual freight charges amount to US$107 million,
saved US~5lllillion or US$3 500 for each farmer in 1990.164 Thus, improvements in produc
tivity and service quality can lead to enormous cost savings for port users.

2'. :, Commercial perforniance.

238. The obstacles public-sector enterprises must overcome to produce goods at cost-effective
levels arise out of the need to comply with price controls and socio-politicalpolicies, as well
as the reduced extent to which administrators, employees and other dominant groups must bear
thevalue ~i>nsequencesof their decisions. As illustrations of this point, an analysis prepared
by the Inter/Jational Monetary Fund (IMP) on the performance of 64 public-sector enterprises
in developingcountries concluded that,

. '

""" whenll:normai ~~preciation was included, and subsidies excluded,the
coIilpanies showed a loss equivalent to 16 per cent of total activity (operating
revenues less operating expenditures). "165

239. A 1988 report prepared by the government auditor (SIGEP) of Argentine public
enterprises fOIll\d, thllt over a 22 year period 13 state-owned companies generated a combined
4eppit of US$52.3 billion.l'" By 1990, it was estimated that all Argentine state-owned enter
prises werelosing US$5.5 billion annually"? For its part, a study of Brazilian state-owned
enterprises found that a.larger rate of profit could have been attained had such industries, been

.run privately.168 Thus, public-sector enterprises usually require greater capital, contributions
and earn less than their private counterparts.

240. ,The institutional framework which supports mixed public-private options for
restructuring public ports creates a whole new system of penalties and rewards that provides
both sectors with incentives to alter their activities. The specter of earnings, losses, compe
tition and bankruptcy requires private interests to constantly adapt their activities to better serve
port users so that they might commercially survive. Public-sector ports have a bias against
risk-taking and innovation, and permit influence groups to playa dominant role in a wide range
ofactivities, while private interests are largely governed by market forces. i "

24,1. The efforts of public-port administrations to control costs are usuallyineffective because
they cannot demand commercial standards ofbehavior from dominant groups, as govemments
have isolated them from the market system of penalties and rewards. Public-port administra-

I;'
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tors are often required to provide permanent employment and high wages to dockworkers even
though they face a cyclical demand which arises from the seasonality of many cargoes, the
freedom of shipowners to choose other ports and the irregular arrival patterns of ships.
Government operation of ports can be justified if public-port administrators are freed from
social-political obligations and the market system of penalties and rewards applies to the entire
port community. Otherwise, the cost of satisfying the demands of dominant influence groups
can become a burden for even the strongest economy.

242. As can be seen from the following table, the market system of penalties and rewards
greatly assisted ABP between 1983 and 1989 to increase its earnings and bring its excess labor
problem under control. Indeed, the profits for 1990 indicate a continuance of the trend with
the profits before interest and taxes reaching 59.5 million pounds sterling.169

COMMERCIAL PERFORMANCE OF ASSOCIATED BRITISH PORTS SINCE PRIVATIZATION
(an amounts are in millions of pounds sterling)

----------------------------------------------------------------------------_.~---------------------------------------.-----._-----.-

YEARS
1983 1984 1985 1986 1987 1988 1989

GROSS
RECEIPTS* 154.2 138.7 143.9 157.1 196.7 211.8 213.0

PROFITS
BEFORE
INTEREST
AND TAXES 17.0 (4.9)** 19.3 28.4 39.1 46.4 54.3

% RETURN
ON CAPITAL
EMPLOYED 11.2 12.2 16.5 19.7 17.5 19.5

NUMBER OF
EMPLOYEES 8956 8231 6872 6355 5968 5478 4471

'" Gross receipts include earnings from cargo-handling and storage activities, as well as those from the rental
and sale of office and apartment buildings 00 port properties.

** Losses due to a prolonged coal strike.
SOURCE: Based on information provided by ABP, London.

243. As a consequence, there is a compelling need for public-sector enterprises to function
as authentic business entities within a commercially oriented institutional framework which is
free from excessive bureaucratic constraints.

3. Institutional modernization.

244. Almost without exception, the benefits of private sector participation in public
enterprises are usually evaluated in terms of productivity and earnings, costs, service quality
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and new sources of funding for capital investments, but not in terms of its impact on, gov
ernment institutions. So important are the institutional changes, in terms of supporting efforts
to restructure ports, that they far outweigh most other benefits. For decades Latin American
and Caribbean governments have assumed the functions of promulgators and executors of regu
latory regimes, port owners, operators and employers, and risk bearers, but they have been
unable to elicit maximum support for economic growth goals. The participation of private in
terests in port services and port facilities, and the modernization of institutions through deregu
lation, decentralization, market-oriented labor regimes and others brought out in parts II and
III of this document reduce the role of governments in day-to-day commercial activities and,
asa consequence, limit the opportunities for dominant groups to influence such activities for
their OWIl benefit.

245. Existing regulatory regimes have isolated port activities from market forces and created
large formal and informal sectors which absorb resources for the payment of unnecessary costs,
wages and privileges. For the most part, these payments have become institutionalized as a
cost of doing business, and they severely distort resource allocation and reduce the funding
available for productive investments. This can be seen from the prevailing practice of regis
tered port workers independently subcontracting tasks which are considered dirty, difficult or
otherwise undesirable to others of the informal sector, and Customs inspectors increasing their
low wages through non-tariff assessments to facilitate the processing of trade documentation.
Such practices unnecessarily increase the prices of a nation's exports in international markets.

246. The underlying problems are directly related to the cost of the regulatory bureaucracy
and pervasive government intervention that discourages the establishment of efficient business
enterprises and probity on the part of government officials, and leads to the creation of a large
informal sector.170 These and other institutional deficiencies are much more serious today
than before the oil crisis of 1973, when Latin American economies enjoyed a much greater de
gree of autonomy. As a consequence, the fundamental issue facing governments is whether
they have the political will and bureaucratic resources to establish a modem institutional
framework which supports the mixed public-private options for restructuring ports.

247. Latin American and Caribbean port administrations have been utilized for decades by
dominant groups such as labor and carriers to enhance their control over particular activities,
to preclude or limit competition and to exact monopoly rents. In a global trade environment,
the benefits such groups have been able to exact can no longer be tolerated. Governments must
balance the influence of dominant groups by actively seeking out the views of all members of
the port community. This will permit governments to gather information which will help them
establish commercially appropriate institutions and formulate equally relevant laws, regulations
and policies. Certain countries have adopted procedures that permit all interested individuals
to comment on proposed regulatory and policy changes.

248. Such procedures ensure participation of affected individuals, transparency in the
elaboration of regulations, minimal risk of collusion and corruption, and that the public is in
formed about possible regulatory changes. The goal of such participation is to ensure that
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government agencies act in a predictable and systematic manner, treat all those involved fairly,
take their opinions into account when decisions are being made and inform them of the re
sults.'" Thus, governments might wish to consider the participation of affected individuals
in the formulation of regulations for ports, as well as in the preparation of analyses of
alternatives to and the cost-benefits of proposed changes.'?"

4. Transaction costs.

249. The mixed public-private options for restructuring public-sector ports, presented at part
IV of this study, involve numerous transaction or start-up costs. Once the appropriate statutory
authority for private participation has been adopted, governments must alter the financial and
operational structures of public-sector ports in order to create an attractive investment envi
ronment for the private sector. The costs involved in such alterations encompass the employ
ment of stock and bond brokers, accountants. attorneys, engineers and consultants, the funding
of employee compensation and retirement programs, and, at times, financing the rehabilitation
of cargo-handling equipment and facilities. I7J There are so many variables involved for each
country and port that an analysis of such costs is best undertaken with reference to a specific
situation.

250. In addition, the financial restructuring and physical rehabilitation of public-sector ports
often involve political questions regarding debts owed to the government, and state loan guar
antees." The transaction costs surrounding such questions could be substantial, but they
should be viewed as one-time payments which should be much more reasonable than the con
tinuing disbursements required to support inefficient, high cost and grossly overstaffed ports,
and the distortions in trade relations and resource allocation that they produce. Finally, gov
ernments usually assume transaction costs, but they should adopt a strong policy opposing the
utilization of any incentive which would reduce competition.!"

251. Numerous illustrations of transaction costs have been presented throughout this study.
For example, the compensation programs for redundant workers at the ports of Chile cost a
total of US$30 million and New Zealand's expenditure was US$28 million, while Peru expects
to pay approximately US$22 million to dockworkers employed at that nation's ports and the
U.K. made payments up to a maximum of US$58 000 per worker. In addition, the one-time
expenses to establish a monitoring agency and to provide limited-term incentives must also be
considered. The costs of valuing an enterprise depend directly on the number and expertise
of the consultants utilized.

252. The Government of Brazil, for instance, seeks to ensure transparency in the restructur
ing of its public-sector enterprises and requires the employment of two independent accounting
firms to determine market value. Many countries require the utilization of national specialists
in such activities. This would support the growth of professional activities in a country, and
promote a base of expertise and knowledge that should strengthen newly restructured ports.
Such professionals are also highly qualified opinion leaders within a country who could provide
information to potential investors on the advantages and disadvantages of private sector
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involvement in public-sector ports. Finally, where cargo-handling equipment and' fclcilitits
mustbe rehabilitated, private investors often prefer to undertake such activitiesthemselves' in
order to ensure that they respond to anticipated commercial requirements. ..' .

B. POLITICAL

253. An opportune moment has arrived to commence restructuring of Latin American and
Caribbean port services and port facilities. Cargo owners and carriers assert that public-port
administrations have failed to provide needed services and installations. The quality of port
services required, in terms of productivity, innovation and cost-effectiveness, are far too cus
tomer specific, technologically based and dynamic to be subject to the day-to-day intervention
of public. sectorregulatory bodies and influence groups.. A growing number of enterprises pro
viding-and receiving services at ports --includi,ng freight forwarders, carriers and ship's
agencies-. contend that, if permitted, they could offer cargo-handling services lWd.equipment
on a more competitive basis. '..

254. Whether these declarations are correct has been given little attention, as much of the
debate over private participation in port services. and port facilities is political in. nature, rather
than economic, operational, technical and legal. Indeed, becausesuch participation involves
the functions and powers of governments, it.is the national sovereignty issues, often voiced in
terms of economic independence and defense capabilities, that must be. resolved before any
initiative in the matter might succeed. Thus, governments must determine whether private par
ticipationin public-sectorports would limit their ability to implement various domestic policies
judged to be of national importance.

255. In every age governments have had to adapt themselves to the changing dimensions of
national; sovereignty; Today, the concept of sovereignty is usually prefaced with words like
economic, political, environmental or strategic so that.meaningful discussions might be held.
As an illustration of this point, the recent changes in that concept have been brought aboutby
a reduction in tensions between 'superpowers (political) in Eastern Europe, the creation .of re
gional groupings (economic) throughout the world, joint. management of shared resources
(environmental) and mutual assistance agreements (strategic) incases of national emergencies.
Nonetheless, many Latin American and Caribbean governments still adhere to a singular con
cept of sovereignty as though they were still in the latter part of the XIX Century.

256: 'GOOds from the region must compete in demanding international markets, yet a
historical-concept of sovereignty all but precludes a vision of their shared roles with the private
sectorin a global economy of the XXI Century. The absence of an understanding of the
different dimensions of modern day' sovereigntyand the multitude of ways in which it can.be
meaningfully expressed lead to circular debates that obstruct the participation ·of private inter
ests in Latin American and Caribbean ports. Thus, even though it is ·broadlyrecognized that
private sector involvement in ports would provide additional support for national economic
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growth goals, many governments contend that such involvement would lead to economic
dependence and compromise defense capabilities.

257. This debate has relevance for many industries, but it is inapplicable to ports. As an
illustration of the circumstances under which it would be relevant, the manufacture of highly
competitive consumer electronics in Asia and the Far East has resulted in efforts by a growing
number of internationally known companies to lower their production costs through the
establishment of factories in developing countries.!" Similarly, a publisher in Thailand and
a group of Hong Kong industrialists are considering the purchase of United Press International
(lIPI), a U.S. news agency, and a British publisher has announced its intention to purchase a
New York daily newspaper. 177

258. Trade names of consumer electronics are ambulatory in the sense that they can be at
tached to goods wherever they are produced, and, in the age of satellite communications, the
only site absolutely necessary for UPI and a newspaper is the one where newsworthy events
occur. The employment opportunities which arise from the manufacture of consumer electron
ics can and do move from country-to-country depending on competitive factors such as labor
cost and productivity, the proximity of manufacturing and assembly plants to purchasers, and
the availability of cost-effective ports and transport services. Whether consumer electronics
are produced domestically or in foreign countries is of crucial importance because it involves
considerations such as the creation or elimination of employment opportunities and favorable
or unfavorable trade balances. 178

259. In contrast, if ports were leased or sold to foreign interests for commercial operations,
they could not be relocated in another nation nor would it create large-scale employment oppor
tunities for non-citizens. Ports are site and customer specific, and purchasers would make in
vestments in those sites and in those customers, and would earn a return-on-investment from
them. Dockworkers would be recruited locally, as most Latin American and Caribbean
countries have immigration laws which permit the employment of foreigners only when the
skills required cannot be obtained from the citizens of a country. Paradoxically, governments
express concern regarding a potential lack of control over their ports which might result from
leases and sales, but such arrangements would actually increase the amount of public control.

260. This would be achieved through an appropriately formulated institutional framework,
as presented at part III, which clearly limits and balances the influence of government agencies,
dominant groups and private interests. Ports which are leased or sold to private interests would
still be subject to all the laws of the countries in which they are located, and governments
would formulate regulations to govern the conduct of business in order to protect what it per
ceives to be of domestic interest and which would allow it to operate them directly in times of
national emergencies. Thus, governments are strategic actors in ports, even if they do not own
and operate them.

261. The authority of a nation to control domestic properties such as ports that are owned
by foreign interests is not an abstraction, and is recognized at article 2 of the United Nations
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Charter of Economic Rights and Duties of States which provides, in part, that each State has
the right

"(a) 'Io regulate and exercise authority over foreign. investment within its
national jurisdiction in accordance with its laws and regulations and in
conformity with its national objectives and priorities. No State shall be
compelled to grant preferential treatment to foreign investment;"
"(c) Th nationalize, expropriate, or transfer ownership of foreign property, in
which case appropriate compensation should be paid by the State adopting such
measures, taking into account its relevant law and regulations and all
circumstances that the State considers pertinent. In any case where the question
of compensation gives rise to a controversy, it shall be settled under the
domestic law of the nationalizing State and by its tribunals... "179

262. Such rights should be exercised with caution because the price that purchasers might
be willing to pay could be lower if they fear that a government would go beyond the scope of
an emergency utilization of facilities and nationalize them.ISO

263.· A global trade environment does not mean that a nation's borders will become irre
levant. It does mean, however, that Latin American and Caribbean countries must compete
in a world where borders have multiple meanings which correspond to the multiple definitions
of sovereignty. For example, the countries of the River Plate Basin of South America
recognize that there are at least five definitions of the area it encompasses --political,
geographic, hydrographic, economic and cultural-- and each has validity depending on the
particular matter under discussion. By correctly matching the definitions of sovereignty to the
matters under discussion, commercial goals will be given priority, government involvement in
day-to-day commercial activities will decrease and the political influence of dominant port
groups will be lessened.

264. Just as the globalization of trade cannot be separated from the comparative advantages
possessed by a nation, the competitiveness of a nation's goods in international markets cannot
be divorced from the restructuring of public-sector ports. Rather than placing limits on any
of the multiple definitions of sovereignty, such restructuring can strengthen a country's position
in the global trade environment and in important international negotiations related thereto.
Thus, private sector participation in port services and port facilities would not compromise a
country's economic goals or its defense capabilities.

C. SOCIAL

265. Most political leaders in Latin America and the Caribbean do not oppose the basic
principles of private participation in public-sector ports, but efforts in that area have been only
minimally successful. They have found that the inefficiencies and extra costs of public ports
are distributed throughout an entire nation, and that it is almost impossible to find support for
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their restructuring equal to its opposition. Public-sector port administrations, labor representa
tives and, frequently, the military believe that government port monopolies are both necessary
and desirable, and consider that such participation in public-sector ports would not only alter
the desired balance of economic, political and social privileges but also create a major threat
to the benefits they receive and their career goals.

266. Such groups ardently oppose port restructuring proposals which involve private interests
and they are able to obtain substantial support for their position from both elected and appoin
ted officials. According to the theory of public choice, government officials provide such
support because they respond to the same principles that guide the behavior of entrepreneurs
and consumers; that is, they seek to maximize their own well-being, subject to the limitations
facing them.!"

267. In this context, it was suggested at page 48 of the ECLAC study entitled Structural
chani!es in ports and the competitiveness of Latin American and Caribbean foreii!n trade
(LC/G.1633-P, October 1990) that

"The excess of dockworkers in Latin America and the Caribbean is not a port
problem, but rather a political problem with important commercial and social
implications. Over many years a strong network of alliances has been created
between port labor unions and political parties. These alliances involve the
objective of job security for port labor and the aspirations of political parties,
and they make it extremely difficult to bring about labor reforms.
Dockworkers' unions and political parties, for instance, may bring pressure on
port managers to restrict their efforts to lease terminals to private operators,
since they see such steps as part of an effort to reduce their numbers. Ports
have such an intimate relation with national politics that an understanding of the
political processes available to governments for resolving port-labor problems
is an important first step in dealing with them."

268. Such alliances are most visible when programs to increase port productivity and cost-ef
fectiveness have to contend with social goals of job and benefit preservation.

269. Public-sector ports of Latin America and the Caribbean operate in a socio-political
environment that gives only cursory attention to the commercial aspects of trade. Put another
way, port administrators are more sensitive to socio-political pressures than those of a
commercial nature. Such pressures isolate port activities from the interplay of market forces
and preclude the attainment of international levels of productivity and cost-effectiveness which
are required to enhance the competitiveness of a nation's exports in world markets. In the
future, market forces will come to exert an enormous influence on the resolution of socio
political port problems. For example, following deregulation of the U.S. airline industry, car
riers obtained an agreement from labor to utilize two different wage scales --one for existing
and another for new employees-- in order to lower their costs so that they might meet com
petitive pressures. 182
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270. At the U.S. east coast port of Philadelphia, dockworkers formulated a plan for
unloading Chilean fruit during labor disputes so that shippers would not move their perishable
cargoes to other ports. 183 Finally, the state-owned carrier Aeromexico was losing money be
cause its labor costs exceeded those of private sector airlines by 300 % and when employees
struck for additional wages the Government of Mexico declared it bankrupt and liquidated the
enterprise. This avoided application of the earlier mentioned provisions in TItle VI of the
Mexican constitution, which require purchasers of an enterprise to offer employment at the
same conditions to workers, and canceled existing labor agreements. 1M

271. A growing number of governments are beginning to recognize the benefits of private
participation in port services and port facilities --a source of additional funds to finance port
projects, and a way to lower operating costs and increase productivity. However, such
participation is considered an appropriate mechanism only if private interests share cost savings
with port users. This should occur if there is freedom of entry and exit, a competitive
environment and a decentralized institutional structure which makes each port and terminal
operator financially autonomous. It is often suggested that the higher costs of Latin American
and Caribbean ports are the result of social investments, or those which no commercial enter
prise would or could make.

272. The social investment rationale for higher port costs has led dockworkers to justify their
higher than normal domestic wages by declaring that "we are paid for what we know, not for
what we do". It would probably be more correct to say that dockworkers are paid higher
wages for where they are, rather than for what they do. A mere comparison of the daily wage
rates for drivers of fork-lift trucks at port warehouses and at those in the surrounding city
would reveal the "locational dividend" in dockworkers' earnings. The social investment argu
ment creates a bias for maintaining government ownership and operation of ports, but it need
not. A properly drafted institutional framework for ports, as presented at part III, should
ensure that dockworkers are paid competitive wages and given incentives to increase produc
tivity.

1------------------------ 1
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Chapter VI

CONCLUSIONS AND RECOMMENDATIONS

273. The initiative to create a basis for private participation in public-sector port services and
facilities in Latin America and the Caribbean is only a small part of a much huger effort to
restructure national economic activities. The major problem of public-sector ports lies in the
priority given to socio-political objectives, such as employment creation, national defense and
awarding key positions to loyal party members, over service and facility innovation, productiv
ity and cost-effectiveness. There is a tendency to view privatization as a simple transfer of
either services or facilities, or both, to private interests, but this is not the case.

274. As an illustration of this point, the conversion of a public-sector port into a limited
liability company, whether the stock is held entirely by the government or private interests,
would require a complete restructuring of the enterprise in order to comply with the require
ments of disclosure, voting, employment and others of profit making entities, but it would not
eliminate or preclude participation of governments. Such participation could encompass owner
ship of stock, membership on the board of directors, making loans for infrastructure
investments and the regulation of private sector activities. Thus, the restructuring of a nation's
ports to enhance the competitiveness of goods in world markets involves such a wide range of
issues that the participation of private interests is but one component of an entire scheme of
interrelated measures.

275. Due to the impact of port costs and productivity on the competitiveness of a country's
exports in international markets, this study has presented an evaluation of mixed public-private
options for restructuring port services and port facilities. Government ministries, the military,
labor organizations and others frequently express their opposition to private participation in
public ports because it would amount to a relinquishment on their part of numerous privileges
and benefits. If public-sector ports are to contribute to national policies related to trade
growth, expansion of foreign exchange receipts and the generation of domestic employment op
portunities, then such participation would seem fully justified. Dominant groups can no longer
demand and receive monopoly rents which impair the growth of a nation's entire economy.

276. Governments are well equipped to own and operate ports in a stable, unchanging trade
environment; that is, they have an inexhaustible capacity to deal with the well-known and well
defined on a repetitive basis. However, that capacity has become a burden on the competi
tiveness of the region's exports in global markets because trade, policy and technological
changes have created an extremely dynamic and rapidly evolving port environment that requires
a more flexible management expertise to deal effectively with the unfamiliar, non-reoccurring
and speculative. Thus, the new institutional framework must build into government
bureaucratic structures and private sector organizations an openness and responsiveness to
change.
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For Latin American and Caribbean countries to compete successfully in a global trade
environment, they must have ports with modem facilities which are operated in an innovative,
productive and cost-effective manner. It is quite possible that private marine terminal operators
of the ECLAC region WOuld show only minimal cost reductions and efficiency gains over their
public sector counterparts because the accumulation of policies, regulatory requirements and
monopolies over the last four decades distort market forces, hinder productivity, and impose
unnecessary additional costs on them and their users. 1b remedy this situation, governments
can no longer support the dominant positions of labor unions, inland carriers and others in
ports. Public-port administrators must be industry specialists and not mere passive caretakers,
and the private sector must be allowed to participate in the provision of port services and port
facilities.

. :;

277. Such participation, however, will not lead to innovation, productivity and cost
effectiveness unless it forms part of a commercially oriented institutional framework that brings
about the interplay of market forces on all those of the port community. Thus, for the decade
of the 1990s, Latin American and Caribbean governments should have the following goals: (i)
ensure that ports respond to macroeconomic mandates, (ii) identify and define appropriate roles
for the public and private sectors in ports, (iii) elaborate a process or scheme of measures to
restructure public-sector ports, and (iv) formulate an implementation strategy.

A. MACROECONOMIC MANDATES FOR RESTRUcruRlNG PORTS

278. In many countries, ports have been structured as domestic undertakings which provide
services to international trade. That structure views the prosperity of ports and of cargo
owners as separate or, at best, only indirectly related. For Latin American and Caribbean
countries, it has led to enormous distortions in operations, planning and charges, and it has
lessened the competitiveness of their exports in world markets. Thday, however, it has been
overshadowed by; 'factors such as the globalization of trade, external indebtedness, changes 'in
economic policies and new ways in which sovereignty might be meaningfully expressed, and
ports of the region desperately need an institutional framework which more clearly reflects that
reality.

279. In the intensely competitive markets of a global economy, such a framework must
ensure that ports form an integral part of trade policies, and that governments and private inter
ests are each permitted to make their unique and important contributions. That is, both govern
ments and private investors have an interest in ports and must combine their mutually-depen
dent strengths to create cost-effective, productive structures which will provide a favorable base
for expdrlers to enjoy the maximum benefits which might result from their competitive advan
tages. The view that public and private sectors are largely independent is false and dangerous.
A dynamic private sector and' a well-run public sector are the fundamental prerequisites for
economic growth. Thus, all those of the port community must unite to create such a structure
so that they might better respond to increasingly competitive markets.
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280. Such an undertaking by all those providing services to cargo owners and carriers is not
optional. The goods handled at ports have always had to compete in international markets, but
for many years Latin American and Caribbean governments were able to separate the
prosperity of ports and cargo owners through the use of measures such as subsidies, tariffs and
exclusive dealing arrangements. Ports came to enjoy monopoly control over their hinterlands,
and many of those offering services acquired dominant positions and were able to earn above
average prof ts.

281. With intense fiscal pressures brought on by national indebtedness and the globalization
of trade, however, policy makers at all levels must understand that ports are not a domestic
industry and that the extra costs and inefficiencies in port operations resulting from such mea
sures are transmitted to the prices of a country's exports and reduce their competitiveness in
international markets. They also must recognize that each nation's exports are not unique and
products ranging from leather goods and minerals to fruit juices and grains can be purchased
from other regions, and that they must be handled at cost-effective, highly productive ports
which form part of equally cost-effective and productive distribution systems. Thus, the glo
balization of trade results in a globalization of competition which all members of the port
community must reflect or the entire national economy will suffer through reduced competitive
ness of domestic goods in international markets.

282. High port charges and low productivity attach to the goods handled in the form of price
increases, inflated inventory levels for importers and lost commercial opportunities for
entrepreneurs, and they have a direct influence on the competitiveness of such goods in
international markets. Traditionally, port costs and inefficiencies were considered to have an
insignificant impact on trade. This view continues to be supported by many economic studies
on the cost structure of trade, where distribution (transport and port) costs are considered
negligible and assigned a zero value. With the globalization of trade and the adoption of ex
port-oriented macroeconomic policies, however, the possibility of utilizing subsidies, tariffs and
exclusive dealing arrangements to sep~rate the prosperity of ports from that of the goods being
handled has been enormously restricted, if not eliminated.

283. The major point here is that whereas all those providing services at ports under earlier
macroeconomic policies were able. to capture hinterlands and.hold them ransom to numerous
cost-increasing monopoly practices, the situation has been reversed with the adoption of export
oriented policies and ports have been captured by the goods they handle and their destinies are
irreversibly intertwined. As a result, governments must identify feasible mixed public-private
options for their ports, and formulate an institutional framework to restructure services and fa
cilities in order to create a more cost-effective environment for trade and to ensure the achieve
ment of macroeconomic growth goals.

284. The transformation of port structures which are focused on satisfying domestic needs
into those which are internationally viable is a systemic undertaking. All those providing ser
vices and facilities must surrender their dominant positions, monopoly rents and efficiency
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reducing activities, and agree to work together to establish a commercial port environment.
Ports cannot be cost-effective and productive unless all those providing services are cost
effective and productive. .The dilemma facing governments is found between two extremes -
none..of those providing services will voluntarily relinquish their dominant positions and
governments cannot repeal the Jaws of the marketplace nor ignore global economic changes.'

285. However, governments are not helpless and can formulate an institutional framework
within which each member of the port community will, by his own accord, seek to bring about
such alterations. This can be accomplished by means of a judicious utilization of the mixed
public-private options and the elaboration of an institutional framework «statutory authority
for private participation, deregulation, decentralization, market-oriented employment regimes,
and a balancing of the interests of governments, labor and private interests--to create a com
mercial POrt environment. It does not mean the absence of governments in ports, but a focus
ing of public sector efforts in order to shape the commercial and institutional structures that
surround ports and all those providing services and facilities.

286. Any shift from a domestic theory of ports to an internationally viable one for the 1990s
requires an understanding of what successful ports around the world have done and a basis to
judge .the suitability of the measures they have taken for others facing similar problems.
Successful ports differ from each other in almost every respect except one; that is, they
respond to trade requirements in an innovative, productive and cost-effective manner. The re
sponsiveness to trade requirements does not ignore the needs of port labor or Customs
administrations, for instance, but such needs are unquestionably secondary to those of trade.
Ports are processes that must promote the movement of cargoes and information between ship
pers, carriers, consignees, government agencies and many others, and a permanent effort is
required by the entire port community to constantly improve, diversify and expand each
component of that process.

287. Put another way, innovation, productivity and cost-effectiveness are not static concepts,
but, .rather, part of a relentless dynamic endeavor to improve the way ports respond to market
forces. The measures taken to reach such goals should be beneficial to the extent that they
create a competitive advantage in terms of price, delivery times and damage avoidance for a
country's exports in international markets when compared to those of producers of other
nations. In the trade-driven environment of the 1990s, a major tool that can be utilized to
attain such .competitiveness is through the participation of private interests in port services and
port facilities.

B. NEW ROLFS FOR THE PUBLIC AND PRIVATE SECTORS IN PORTS

288. We have come full circle and return to the issue introduced in the preface to this
document: the need to identify and define roles for the public and private sectors in ports vis-a
yi§ international trade. Ports which are owned and operated by governments face enormous
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obstacles to reach international levels of innovation, productivity and cost-effectiveness. Most
port users of the region consider that the major problems with public-sector ports are in the
areas of unsatisfactory physical and human resource management, and burdensome bureaucratic
requirements. The suitability of public sector port administrations in a global economy is a
function of their effectiveness in reaching commercial goals. To the extent that governments
have the will to permit the free play of market forces in their ports and to sever the demands
of pressure groups from port activities, they will be able to achieve those goals.

289. However, there can be no competitive behavior in public ports, real or potential, with
out being subject to the laws of the market place. Most Latin American and Caribbean public
port administrations find themselves unable to accomplish such tasks, so many governments
have begun to consider private sector involvement. The justification for the participation of
private interests in activities traditionally reserved for the public sector is that the underlying
conditions which warranted government control and operation of ports have changed with the
advent of a global trade environment and the adoption of export-oriented macroeconomic
economic policies, and that private involvement has become necessary to establish commercial
discipline.

290. Latin America and Caribbean port users are increasingly unwilling to accept services
which are inefficient and expensive, and are demanding service and facility innovations,
enhanced productivity and cost-effectiveness without increases in charges. It is essential that
governments begin to view their role in ports in terms of facilitating activities; that is, as own
ers, investors, partners, facilitators and regulators. The process of change in government
bureaucracies is often long and tedious, as ideas must work their way slowly through many
levels. In contrast, private interests constantly seek new ideas which might give them a compe
titive advantage, and can change policies, plans and operations much more quickly than their
public-sector counterparts.

29J. Dockworkers employed by private terminal operators are well aware that they must
carry out remunerative tasks, instead of merely being physically present for an agreed period
of time at public facilities, and this contributes to the cost-effectiveness of a private terminal.
The commercial implications of government proposals for private sector participation in port
services and port facilities will be carefully analyzed by potential contractors, concessionaires,
joint venturers and purchasers. Public port administrations will probably be given the task of
monitoring private-sector activities, without authority to make day-to-day commercial decisions,
through an appropriate institutional framework. This would not preclude governments from
operating ports, where the private sector could not or chose not to do so.

292. Public-sector enterprises are usually less efficient than their private counterparts because
opportunities exist for firms and individuals to manipulate them for their own benefit through
national political processes. The goal of deregulation is to remove bureaucratic and dominant
group constraints on market forces so that both public and private enterprises might function
in a competitive environment bounded by the laws of supply and demand, profit and loss,
freedom of entry and exit, customer likes and dislikes, scale economies, managerial and finan-
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cial autonomy, and the threat of bankruptcy. To achieve that goal, it is not enough for govern
ments to simply eliminate the regulations which limit or preclude competition. Rather, gov
ernments must create a basis for private interests to become involved in public ports thIT!ugh
an appropriately structured institutional framework which balances the interests of the entire
port community.

293. In short, regulations are the norm, not the exception, and through them governments
fulfill their ultimate responsibility of ensuring port services and port facilities are provided.
Without such a framework private interests may understandably hesitate to become involved
in public ports. These issues-must be resolved in a manner which creates an attractive environ
ment for investments to encourage the participation of private interests in port activities. With
many carriers, ship's agencies and freight forwarders desirous of investing in and operating
their own port terminals, governments might wish to consider meeting with them and others
to identify regulatory obstacles which limit or preclude their participation.

294. Most Latin American and Caribbean governments have begun to .accept the use of
market forces as a controlling mechanism in their economic activities. As yet, however, many
retain a continuing faith in the primary role of the state as both regulator of private-sector
enterprises and direct actor in a wide range of commercial activities. There is no doubt that
such enterprises should be regulated and that governments should be involved in certain com
mercial activities, but answers to the questions of how to regulate, what should be regulated
and in which endeavors should they participate must be continuously reformulated ·in the light
of changing trade needs, economic conditions and national goals.

295. Probably the only useful guideline is that such regulations should create a basis for free
and uninterrupted competition between ports, as well as among those providing services at a
port, whether governments provide services and facilities on an exclusive basis, jointly through
contracts with private interests or entirely through the private sector. The extent to which
Latin American and Caribbean manufacturers must pay port charges in excess of international
levels and assume the high costs of cargo-handling inefficiencies will have a negative impact
ontheif'competitive position compared with similar goods from countries of other regions and
may result inadecision not to.export or demands for protection. Th avoid such consequences,
public-sector' ports must be restructured and a modern institutional framework established so
that market forces might exert a guiding influence on port activities.

296. Latin American and Caribbean countries face enormous external indebtedness, fiscal
deficits and requirements for capital investment that have generated a strong demand for funds
and led governments to consider private sector involvement in activities traditionally reserved
for the public sector. With the globalization of trade, ports must reflect macroeconomic
policies and the competition faced by exporters and importers. Even with the participation of
private interests in ports, greater productivity and cost reductions are not guaranteed. ' The
major obstacles to private involvement in public-sector ports are social and 'political, rather
than financial and legal. In addition, there is no one competitive structure for ports that will
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endure, but constantly unfolding arrangements which progressively respond to ever-changing
users needs in an innovative, productive and cost-effective manner.

297. Governments can no longer structure their ports as domestic industries, but must alter
them to take advantage of the positive influence they can have on the competitiveness of ex
ports in world markets. Public-port administrations, and all those providing services and
facilities, must understand that while serving a local hinterland they participate in global trade
relations. Thus, governments must assume the role of catalyst and utilize the mixed public
private restructuring options and a market-oriented institutional framework to encourage,
challenge and even compel members of the port community to innovate, compete and invest
so that productivity and cost-effectiveness will continually be improved.

C. THE PROCESS OF RESTRUCTURING

298. To create an understanding of the bases required for the participation of private interests
in public-sector ports. a wide range of operational, institutional, political and social factors
have been evaluated in parts II, III and V of this study. Due to the diversity of such factors
and the multiplicity of options for private participation, presented at part IV, only a general
outline can be suggested for the process or sequence of measures which might be taken to re
structure such ports. At the outset, however, each Latin American and Caribbean government
should appoint a director and team of highly qualified persons who are committed to the
restructuring public-sector ports from the ministries of finance, trade, transportation, public
works and labor, as well as from the central bank and port administration.

299. The objectives of such teams are to identify, evaluate and recommend a series of econo
mic, legal and social measures that their individual governments should adopt to create a new
institutional framework for its public-sector ports which will (a) transform the national port ad
ministration into a regulatory agency, (b) remove bureaucratic constraints to entry, competition
and private participation, and (c) create an attractive investment environment for private in
terests. To ensure a full-time commitment of the director and team members, governments
must provide them with adequate funding and high-level political support.

300. To achieve such objectives, restructuring teams must recommend and governments must
promulgate economic, legal and social measures to protect private property, facilitate the entry
of new competitors, grant control of port activities to local authorities, ensure managerial
autonomy of private interests, permit port employers to negotiate market-oriented labor
agreements and establish antimonopoly regimes applicable to both management and labor. It
is important for such teams to understand that the alterations which have occurred to global
trade relations and national economic policies are not pure theory, that the legal measures
which must be adopted to create new port institutions are not abstractions, and that the social
implications of such changes cannot be avoided.
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301. Indeed, economics and law are social disciplines and ids in the area of labor relations
where teams must first directtheir attention. Restructuring teams should be given the authority
to utilize the services of port specialists, accountants, attorneys, economists, exporters,
importers, carriers arid laborrepresentatives to prepare studies and supervise bidding; auction
and Saleprocedures, So that all ,matterswilt be transparent.iequitablyhandledand commercially
resolv/jd. Such teams should also be-giventheauthority to coordinate the adoption61 riieaslii'eS
to restructureport services' and port facilities..•The' utilization of consultants avoidsundue pres
sures being placed on them by dominantgroups and promotes the growth of professionals in
a country which should eontinueio strengthennewlyrestructured ports.

3lD1e labor relations dimension of the restructuringprocess is largely related to government
employees and dockworkers, and encompasses a willingness to accept changes in their number,
tasks, jurisdiction, remuneration, benefits, hours of work and utilization of new cargo-handling
technologies. Numerous countries have attempted to resolve: the social issues surrounding a
reduction in the number of employees and dockworkers, and changes in tasks and wages
through the utilization of monetary payments to compensate them for the cancellation of
acgujrea, rights, earlyretirements and, to a lesser extent, retraining programs. .

I ,-, .'.... ',' )~, " , I' "

303.' Few studies, however, have been carriedout to determine the medium-to-long-term
cdH~ecjuences of such 'schemes. Forexampleiefforts should be made to ensure that early
retiretn~htS do not elimin~6f the critical mass of skills necessary to operate,: repair and maintain
eq~ipinent. At the sal11tl>tirii~: redundant dotkwotkerseliminated through single compensatory
payments should be provided with counseling toensure that the funds received are utilized for
training courses, annuities or in other employmentgenerating activities. Thus,econom'ic and
legal measures adopted by governments to restructure their public-sector portsmust resolve
social problems related to port employees and dockworkers, not simply transfer them to an-
other area of the national economy..' ..' ,.. .

304. . National restructuring teams might wish to consider commencing their activities by
identifying the present goals andobjectives of public-sector ports, or the lack thereof..' Most
likely, a realistic statement .of such goals and 9bj~ti,ye~~i1rnot exist and these will ha,v~ to

~g~~~~ aT~~~n~~~~rsa~7nc~~:nt1~~t~~~,~:~~:n::rr::;u::~~rifu\~' 1fb6:
agreements. For example, labor agreements often, .restrict employment to registered dock
workers, protect overlarge gang sizes,either preclud~6t'.in~einordinatelyexpensive weekend
and evening work, limit task rotation and impede'hllJovations which would enhance
productivity.; At the same time, discussions withmajor users, freight forwarders, Customs
brokers and service providers should permit teams 10 formulate more commercially oriented
goals and objectives. ' . .

305. The next task would be to evaluate the existing economic, legal and social framework
in order to determine the measures which must be .,dlll?ted by governments to reach desired
goals and objectives; that is, to create innovative, productive ports which offer cost-effective
services and facilities. Such measures must expose public-sector ports to market forces,
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thereby ensuring service and facility providers are governed by the laws of supply and demand,
profit and loss, freedom of entry and exit, scale economies, customer likes and dislikes and
the threat of bankruptcy. They should also eliminate government financial support, subjecting
them to the discipline of private sources of capital, and the influence dominant port groups
have over commercial decisions.

306. The most appropriate response of the restructuring team to regulatory experiences of
the past is not to sanction an institutional framework for public-sector ports governed totally
by market forces, as markets alone cannot resolve health, environmental and safety problems,
but to formulate one that utilizes the mixed public-private options and support concepts to
create a commercial structure which limits and balances the influence of dominant groups. The
major objective is to ensure that the institutional framework keeps pace with market re
quirements and that together they promote the achievement of national economic growth goals.
This does not mean that teams can simply recommend the removal of anticompetitive provi
sions from existing policies, laws and regulatory regimes.

307. The capacity of dominant groups to perpetuate their positions through new opportunities
created by unforeseen regulatory imbalances must be given careful consideration or the benefits
of such changes will be minor, non-existent or even detrimental. Restructuring teams should
meet with all groups of the port community in an effort to determine how such a framework
and market forces can be jointly utilized to create and preserve a more competitive commercial
environment. The success with which public-sector ports of a nation are restructured depends
to a great extent on the expertise of the restructuring team and this, in turn, is directly related
to the political awareness, resources and mandate of the government itself.

308. 1b orient the efforts of governments and their restructuring teams, the following
measures might be considered for adoption:
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THE INSTITUTIONAL FRAMEWORK

DEREGULATION

ANTIMONOPOLY Ii i ...
LAWS

STATUTORY AUTHORITY FOR PRIVATE
PARTICIPATION, SUPPORTING LAWS,

REGULATIONS AND POLICIES

DECENTRALIZATION

309. Deregulation might be defined as the removal of government created obstacles to the
free interplay of market mechanisms such as the laws of supply and demand, profit and loss,
freedom of entry and exit, scale economies, customer likes and dislikes, managerial autonomy
and the threat of bankruptcy in order to ensure that all those providing port services and port
facilities operate in a commercial environment. This does not translate into a total absence of
regulations, as such a situation could lead to non-commercial abuses by private interests. As
a consequence, governments must retain sufficient control over port activities through
monitoring activities and antimonopoly regimes to ensure that no group of the port community
is able to insulate itself from market forces and exact monopoly rents.

310. Decentralization places local bodies in charge of ports and allows them to join with all
those providing and receiving services to create a governing organization whose primary
functions are to make planning and operational decisions in accordance with trade re
quirements, national policy objectives and the competing demands for utilization of waterfront
properties. This does not mean the elimination of government involvement, but, rather, that
it should be structured to ensure the governing organization and private interests have sufficient
commercial freedom to set their own tariffs and to adjust quickly to changing market con-
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ditions. A decentralized national port system should be structured to provide such groups with
the flexibility to operate their facilities commercially, to plan for and make needed investments,
and to work with urban authorities so that competing land-use problems might be resolved.
The major objectives are not only the transfer of authority and delegation of powers and func
tions from central governments to local bodies but also a balancing of the interests of the public
sector, dominant groups and users so that commercial goals might be achieved.

311. The statutory authority for private participation must define with precision the properties
and services to which private interests will have access and the standards for approval of
private sector proposals, provide guidelines that can be utilized to determine their values,
safeguard the property rights of investors through compensation if they are compromised by
changes to existing regimes, and specify any advantages or consideration accorded the private
sector of the country in which the port is located. In addition, such authority should clearly
define standards for approval of private sector proposals and establish a strong presumption that
increased participation will benefit the nation through increased competition in order to avoid
the endless problems and delays of trying to satisfy imprecise regulatory requirements.

312. The supporting laws, regulations and policies must:

(i) transform the public-port authority into a normative agency with the task of
monitoring private sector and labor activities to ensure that the institutional
framework precludes them from manipulating market forces to obtain monopoly
rents, and updating it to respond to changing market conditions,

(ii) sanction labor representatives and employers to negotiate on an individual enterprise
basis, and to commence such efforts with national minimum wage and benefit
standards,

(iii) encourage private-sector participation in port services and port facilities, and ensure
that whether undertaken by the public-sector or private operators they will be
conducted according to commercial criteria, and

(iv) formulate competitive options for shared participation of governments and private
interests in public-sector ports. The laws, regulations and policies must balance
government interests with those of private investors, labor and users to create in
stitutional practices which are transparent and which clearly assign responsibility so
as to ensure that public-sector ports are operated on a commercial basis.

313. To preclude the transfer of a public-sector monopoly to private investors, an
antimonopoly regime must be formulated to protect competition, not competitors, through the
intervention of the judiciary when private interests utilize market forces to restrain consumers'
choices or exact monopoly rents. The institutional framework should isolate investment,
employment and commercial decisions of the private sector from the influences of dominant
groups so as to enhance the competitive position of services among enterprises at the same port
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and at other ports. For dockworkers, it should create an employment environment in which
job security and remuneration depend on services rendered so that there will be aserious effort
01) their part toIncrease productivity, innovate, utilize modem technologies and to control
costs, . Finally, it will permit governments to strengthen their normative role in the
establishment arid execution of policies.

D. AN IMPLEMENTATION STRATEGY

314. At the introduction to this document, privatization was defined as a shift of functions
from the public to.private sectors. It was also brought out that there are important supportive
links between mixed public-private options for restructuring public-sector ports and export
oriented macroeconomic policies, commercial labor regimes, deregulation, decentralization,
antimonopoly laws, and contracts between the publicand private sectors. Private participation
in public ports cannot transform bureaucratic constraints into commercial choices, but when
the above support concepts are utilized to create a market-oriented institutional framework such
a result can be achieved. The response of governmentsand ports to privatization and such con
cepts will probably become an exercise in competitive matching on an international scale; that
is, each country will seek to adopt those options and support concepts which create a competi
tive advantage for its goods in international markets by raising productivity and lowering port
costs. The capacity of governments to avoid pressures from dominant groups, especially
docklabor, often determines which restructuring options and support concepts can be utilized.
For governments of the ECLAC region the message is clear: either they restructure their ports
according to the dictates of an increasingly dominant global trade environment or accept a de
crease in the competitiveness of their goods in international markets.

315. The adoption of measures by governments to shift port functions from the public sector
to private interests and to establish a market-oriented institutional framework will probably be
on a piecemeal basis. It is likely that only those options and support concepts will be utilized
which permit governments and pressure groups to preserve the status guo in terms of non-com
mercial objectives, privileges and monopoly profits. However, as the economic process of
international competitive matching begins to grow stronger, governments will find that the
unavoidable rigors of global trading will require them to continually restructure their public
sector ports so thatproductivity might be improved and costs reduced in order to enhance the
competitiveness of their goods in international markets.

316. As an illustration of this point, only three months after the introduction of containers
into liner shipping between New York/New Jersey and Houston (U.S.A.) in 1956, port
handling costs for general cargoes in such units were reduced from US$5. 83 to only US$O.15
a ton.!" With such cost savings one would think that liner operators the world over would
have accepted containers rapidly, but this did not happen. Many did not believe that the
growing utilization of such units could lead to the construction of specialized vessels which
would replace general-cargo ships, and for over a decade they were carried as deck cargo. By
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the early 1970s, however, containers had become the predominant liner transport unit and
ocean carriers were rapidly joining liner consortia to spread the cost of acquiring specialized
vessels.

317. The logic of piecemeal restructuring of public-sector ports appears unchallengeable --it
would permit all those in the port community to slowly implement changes in order to reduce
political and social costs. From a practical point of view, however, it could result in self-de
feating regulatory strategies which achieve objectives precisely opposite to those intended. For
example, the earlier mentioned privatization of JNR was successful, even though the
government holds 100% of the stock, because there were no political or social factors which
precluded the establishment of a new corporate framework or which would lead to its defor
mation.

318. In contrast, for years Latin American and Caribbean governments have adopted a
seemingly endless stream of policies and regulations to establish a more commercial administra
tion for their ports, while permitting various groups to preserve their dominant positions, privi
leges and benefits. The adoption of such policies was positive, but the continued influence of
such groups and the almost constant personnel changes in government ministries and port admi
nistrations have led to enormous variations in implementation and charges of policy failure by
opposing political parties. Thus, an implementation strategy must be structured around govern
ments compensating docklabor for the forfeiture of acquired rights, nominating appropriate per
sons to carry out restructuring programs, and formulating an institutional framework that com
mercially balances its interests with those of the private sector, users and labor.

319. Ports are at the confluence of public funds, political influence, jobs and a wide range
of commercial activities, and it would be unrealistic to suggest that such divergent factors could
be harmonized simply through the participation of private interests in the provision of port
services and port facilities. Prior to restructuring public-sector ports, governments must under
take extensive preparatory work to ensure that all segments of both the port and trade com
munities understand that such measures are required for the wellbeing of the nation, and that
it is possible to satisfy affected groups, principally port labor and various regulatory bodies,
through compensation, early retirement programs and new job assignments.

320. The preparatory work should include the elaboration of studies, convening of confer
ences and seminars, use of media and individual meetings with industry leaders so that a broad
base might be created for acceptance of the economic, political and social changes that the
institutional framework and mixed public-private restructuring options will bring. The goal
of such preparatory work should be to provide information which can reassure doubting and
recalcitrant individuals and groups of the merits of such changes and their impact. Thus, the
social issues are a major consideration when restructuring public-sector ports and the control
of political processes by dominant groups is a major obstacle to their resolution.

321. The period of time required by a government to carry out the restructuring process will
vary greatly depending principally on its own political mandate, the opposition and support of
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the port and trade communities, and the availability of resources to finance dockworker com
pensation, retirement and retraining programs. Due to the variation in emphasis that can be
placed on such efforts by individual governments, even when of the same political party, the
major risk is that it will be initiated and altered, distorted, reversed or terminatedbefore corn
pletion by a new government. For this reason, it is crucial that the restructuring ()f PlIblic:;
sector ports be initiated and concluded by the same government. That is, the time required by
a government to restructure its public-sector ports should not exceed the period or term- of its
own authority. ,',

322. However, the four-to-six year period of a newly elected government would probably
be too long and subject the program to the risks of policy drift and distorted objectives. To
avoid such consequences and limit the confusion which often results from gradual/changes to
existing practices, many Latin American and Caribbean governments have begun to adopt
fundamental and abrupt changes to their economic policies, often referred to as shocks. As
a consequence, the restructuring team should not agree to any delay unless the parties
requesting it can establish that no damage will occur to the export potential of the nation or to
the competitiveness of its goods in international markets.
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