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Abstract
With advances in Information and Communication Technologies (ICTs), information has become

a global resource of unlimited potential for all, and it is at the very center ofdemocracy and

economic development In the course oftheir duty, government officials create information for

their own benefit as well as for the benefit of the public they serve. This information is created

with public money, by public servants who are paid out ofpublic funds. Government information is

therefore held by the government, in trust ofthe public the government serves. This being the

case then, the public has the right to access government information.

The paper discusses the importance ofinfonnation to democracy and human development. It

contends that while the fundamental human right to access government information is vital to

democracy and human development, it is not an absolute right. Further, the paper examines the

status of legislation on national information access laws in Sub-Saharan Africa. Finally, the paper

makes recommendations on how governments can create an enabling environment for the

freedom ofaccess to information.

The opportunity to develop one's potential, and the realization ofan individual's personality,

political, social, and economic capabilities are all shaped and dependent on the information that is

availed to the individual and the society at large. Unless the citizens have access to government

information, they cannot realize their potential nor meaningfully participate in their governance.

Further, the right to access government information is not only a pre-condition for good

governance or participatory democracy and economic development, but it is a fundamental

human right, and the basis for all other human rights. The United Nations GeneralAssembly

recognized this fundamental right at its inception in 1946, when it resolved that, "Freedom of

access to infonnation is a fundamental human right and a touchstone for all other freedoms to

which the United Nations is consecrated"16.

However, the presumption in favour ofthe public's right to access government information should

only be overruled in extreme and legitimate cases, such as, when the national security of a

country is endangered, or in gathering information for intelligence services and criminal

investigations. In such cases, government officials need to review sensitive material and issue a

"Private & Confidential Notice" recommending that such information should not be publicized.

Unfortunately, some governments have abused the National Security and included in their

constitutions a "Seditious Act Clause" In order to deny citizens access to government information;

even when such secrecy is unnecessary. It is important to note that democracy works best when

the public has all the information that the security ofa nation permits. No one should be able to

pull curtains of secrecy around decisions, which can be revealed without injury to the public

interest.



0.0 Introduction

government the private sector, the civil society institutions and



taxpayers and voters, will at the end of the day be called upon to provide the
money, time and other resources for their implementation

The freedom of access to information is central to development and an
indispensable element of any functioning democracy. This is because"t is onlv a
well-informed public that can sensibly and effective!? carry ou??ts oblfgatfon^to
shape government policy and political institutions. Thus unless there are
extremely compelling reasons, such as those of national security trade and
commercial secrets government institutions and officials who are entrusted with
the organizaton and management of government records cannot unreSnabt
deny its citizens access to government information. In order to institute or effect
freedom of information, governments have an obligation to create an enS
™ am°n9 Otherthin9s. should delude enforceable freedom'of

In this paper, the terms: freedom of information; the right to know the riqht of

fnwrhj0 lnfTftiOn; and freedOm of access t0 information, will be used
interchangeably to mean the same, i.e. the right of access to information

The paper is in six (6) parts: part 1 is an overview of the freedom of access to
information; followed by part 2, which is a general overview of the
interrelationship between democracy and economic development Part 3
discusses the importance of access to government information in particular and
how it impacts on participatory democracy and economic developmentwhereas
part 4 analyses the current status of national legislation of freedom of access
Zffub:Saharan Africa- Part 5 Prides some concluding remarks

S^rmmendati°nS °n h



1.0 Freedom of Access to Information: An Overview

It is undeniable fact that whether it is an individual, a group of individuals
government, or private institutions that create or generate infoSon
information is not created for its creators' use only, but also for the benefit of any
other person or group of persons who may have need of the information S°nce
mTormation is meant to hfi ^har&rf amnnn nonnu ...^u _ ^
th~~ *^« - u* i s»narea among people with a common goa or nterest-
then the nght to access information becomes a basic fundamental human right

lMffOrinncanfrightS violations of Wor1d War« resulted into human carnage and
sufferings of immeasurable dimensions. The violate excesses of the War made it
painfuNy clear mat respect for human rights had to become the touchstone and a
general commitment for all countries of the World if a repeat of such devastltinq
experiences had to be avoided in the future. Thus, on 10* December 1948Ihe
n^dJatlons Gen^al Assembly adopted and proclaimed the ™,VeLa/
£2£n H7an f1WS "3S a COmmon standard of achievement fofall
kPPn nn In?°n?-' '° ^ end that every individual and every organ of society
keeping this Declaration constantly in mind, shall strive by teaching and
education to promote respect for human rights and freedoms and by proqressive
measures, national and international, to secure their universal and effS
recognition and observance..." (Preamble)

The Declaration consists of a Preamble and 30 Articles settinq forth the basic
human nghts and fundamental freedoms to which all human behgs everSere
in he world are entitled without discrimination. It lays down fundamental

to Somnf thm'C' TCB{- '^ S°Cial ri9htS' am°n9 Which ^rt/c/e 19 isS'rightto freedom of thought, opinion, expression, and access to information
Specifically, Article19 states that:

"Everyone has the right to freedom ofopinion and expression- this riant includes
freedom to hold opinions without interference and to seekvceiJ! andimpaT
information and ideas through any media and regardless of frontier^"6

Articled has become the basis for global campaign on enacting national
freedom of access to information (FOAI) laws; and in a quest toincrease global
* afwarene!f of the importance of the freedom of access to information the

United Natwns General Assembly through UNESCO's initiatives16, has declared
• 3 May as "The World Press Freedom Day". The date was

chosen to commemorate "The Declaration of Windhoek on
Promoting an Independent and Pluralistic African Press" which was
adop ed by the Seminar on Promoting an Independent and
Pluralistic African Press, held in Windhoek, Namibia on 3rd May
1991. This day also commemorates

• "The Guillermo Cano World Press Freedom Prize Day" first
awarded by UNESCO in 1997. It is an annual prize giving day that
was instituted to honor an individual, organization or institution that
has made outstanding contribution to the defense and/or promotion



of the freedom of the press anywhere in the world, especially if
such defense involved risk or punishment. The Prize is named after
the first recipient, Guillermo Cano Isaza, a Colombian journalist
who was assassinated by the drug cartels in 1986.

Then since 2002, freedom of access advocates around the world have tirelessly
worked together to promote the right of access to information for all people and
recognize the benefits of transparent and accountable governments The '
Advocates have declared,

• 28th September as "The International Right to Know Day" in
order to promote the right of access to information by sharing ideas
strategies and success stories about the development of national
information access laws. The Day was first commemorated on 28th
September 2003, (Freedom of Information Advocates Network
2005)9

Global efforts aside, the African Union (the AU) - effected July 2002 by African
Heads of State at the first Summit, held in Johannesburg, South Africa upheld
the human nghts principles, and declared that the AU will abide by the '"African
Charter on Human Rights" (or the Banjul Charter on Human Rights)2 which was
adopted on 27 June, 1981 by the Organization of African Unity (OAU) a
predecessor of the AU. The Charter was revised in 1982 and it entered into force

m.1. °ctober 1986- The African Charter has adopted all the provisions of the
United Nations Declaration on Human Rights; and Article 9 of the Charter is the
freedom of access to information. The Article 9 states that:

"Every individual shali have the right to receive information and to express and to
disseminate his opinions within the law"

The qualification, "within the law" shows that the African Heads of State are
mindful of the fact that the freedom of access to information can only be effective
if there is an enabling legal and regulatory framework. The onus is therefore on
individual governments to translate theory into practice by creating the necessary
legal and regulatory framework to effect their expressed commitment.

The next section gives a cursor discussion of the complex interrelationships
between democracy and economic development and how the freedom of access
to information impacts on them.

2.0 Democracy and Development: An Overview
The democratic aspirations of the African people are not only on the political
arena of elections and granting of civil and political rights, but include the
demand for economic empowerment, better standards of living, and adequate
social welfare. Democracy is only meaningful when it delivers socio-economic
goods, therefore, democracy must be linked with socio-economic or human



development; otherwise, the deteriorating socio-economic conditions of the

people in the region is gradually undermining the confidence the people had in a

new democratic dispensation.

The economic challenges of Sub-Saharan Africa, and the intimate complex

relationship between political economy and development are well documented.

These include the international lending institutions, i.e. the World Bank, the

International Monetary Fund (IMF), and the Donor Community, (World Bank,

1989 &1992)19&2° In the early 1980s, the World Back launched the Structural
Adjustment Programs (SAPs) to improve Africa's economic recovery. However,

SAPs have not achieved their intended goals, especially in Sub-Saharan Africa,

where on the contrary, the SAPs have led to high indebtedness and declined

economies as the countries strive to service their debts using the meager

economic gains achieved. As a result, the region suffers from high

unemployment; poor quality of education; high poverty levels; and declining and

poor health and social delivery systems, which have been exacerbated by the

HIV and AIDS pandemic, (World Bank, 2004)21.

According to World Bank, (1992)2Othe unwitting neglect of the governance
question was probably one of the most important reasons for SAPs' failure in

enhancing Africa's economic recovery. Thus, the IMF-World Bank and the Donor

Community introduced the integration of economic development with

governmental principles of accountability, transparency, consensus, citizen-

participation, rule of law, and the respect for human rights in order to enhance

economic development of the least developed countries; thereby making good

governance as a condition for development aid to Africa.

In their continued quest to assist the least developed and highly indebted

countries, in 1996, the IMF launched a comprehensive debt relief programme

called, the "Highly Indebted Poor Countries" (HIPC)10 Initiative. The Initiative
involves debt cancellation of the HIPC. According to IMF, the objective of the

HIPC Initiative is to ensure that "no poor country faces a debt burden" as it

serves its other external debts and implements its development policies.

However, like any development assistance, receipt of the debt relieve is

conditional on anti-co.ruption efforts and good governance.

On the face value, all Sub-Saharan African countries that are classified as "Low

Human Developed Countries" (United Nations, 2004)18 qualify for debt relief by
nature of their very nature of being underdeveloped; however, due to poor

governance, (high levels of corruption and human rights abuse), some HIP

Countries have been left out. Currently, all the least developed countries in the

Sub-Saharan Africa, with the exception of Gabon, Uganda and Zimbabwe have

had their debt cancelled under the HIPC Initiative.

Following this, in 2000 the United Nations General Assembly proposed and

adopted the Millennium Development Goals (MDGs)18 as a blue print for global



human development in the 21st century. There are 8 specific Goals whose
objective "is to eradicate poverty and promote human dignity and achieve peace,

democracy and environmental sustainability". The Goals are clearly presented,
with precise, quantified targets, based on widely accepted statistical indicators!
Of relevance to this discussion is Goal no. 8, which has 7 Targets; and Targets
12 & 18 specifically bear on this discussion.

The objective of Goal no. 8 "is to develop a global partnership for development";
while Target 12 is "to develop further an open, rule-based, predictable, non-
discriminatory trading and financial system including commitment to good
governance, development, and poverty reduction - both nationally and

internationally; and Target 18 is "to make available the benefits of new

technologies, especially information and communication" (United Nations,

2004) . Since the introduction oftheMDGs, Sub-Saharan Africa is among the
27 countries in the world that have been classified as "top priority countries".
Thus, out of the 27 top priority countries that are dismally failing to successfully

implement the MDGs, 21 of them are in Sub-Saharan Africa; besides, out of the
same group that are facing serious challenges across the Goals, 17 of them are
in Sub-Saharan Africa (opcit: p. 133/

Commenting on democracy and development, Adejumobi (2000)1 states that
democracy enhances development. This is especially true if we expand the

concept of development to include the welfare of the people at large, and the

upholding of the basic civil and political freedoms. A democracy that ensures
these basic rights is almost by definition conducive to development because,
among other things, it:

• Facilitates economic empowerment;

• Provides a stable investment climate; and

• Ensures rapid mobilization of national energies and resources for
economic development.

Additionally, he argues that, the relationship between democracy and economic

development is complex and varied. When democracy is constituted and

institutionalized, it may serve as the base or political infrastructure on which the

foundation of economic development may be constructed, "yet there is a missing
link by which democracy may facilitate economic development". The missing link
includes "the character of the state; the nature of economic principles pursued;

and external pressures on the economy, in terms of the debt problem or the
marginalizing pressures of globalization on trade and investment by the least
developing countries".

I have the view that in relation to freedom of access to information and its impact

on development, the character of the state would include the rights regulatory

framework and the grievance response mechanisms because, these affect

development whether in a dictatorial or liberal democracy. The difference in



economic performance between the developed and the least developing

countries lies in this. It is, therefore, important to analyze these other factors

rather than always pitting democracy and development, especially when both

concepts can be interpreted subjectively.

The economic situation in Sub-Saharan Africa illustrates the above very well.

Despite the democratization euphoria that characterized the region since the

early 1990s, and the belief that democracy is a panacea for economic

development, the region's development challenges are still enormous. The

UNDP (2004)18 records that it is the only region in the world where poverty has
increased in the past 25 years; and half of the continent's population of 840

million people lives on less than a dollars day. IMF (2005)10 supports this, and it

states that thirty-two (32) of the world's thirty-eight (38) highly indebted poor

countries (HIPC) are in Sub-Saharan Africa due to among other things;

corruption, protracted armed conflict, the HIV/AIDS pandemic and declining

terms of trade for non-mineral primary products, which continue to exacerbate

the situation.

The next section will discuss the importance of the freedom of access to

government information and its effect on economic development in a liberal

democratic system of government.

3.0 Access to Government Information, Democracy and

Development

One tenet of liberty is that an individual must, within the limited community

resources and the fairest system of distribution of the resources, be able to

develop to the fullest his/her potential. The tenet can only be achieved if

members of a community have knowledge and access to information conceming

the available resources. Indeed, nowhere is this tenet more pronounced than in

the public sector where government economic policies are formulated on the

premise that the general citizenry will participate in the implementation of the

policies and the overall economic development of the country. In order to fully

participate in their governance and economic development, citizens need to

access government information. Access to government information is a

fundamental human right and central to government's accountability and

transparency, (Commonwealth HRI, 2002)5

3.1 As an attribute of sovereignty, access to government information is a public

and basic human right as provided for in the United Nations Declaration on

Human Rights and the African Charter on Human Rights, as such, any citizen

may assert it. Further, MacMaster, (2005)13 has the view that access to
government information enhances the democratic dialogue, and provides the

basis for proper and informed debate among the stakeholders in a democratic

government, thereby allowing them to:

• Legitimize government;

• Scrutinize government's decisions and actions;



• Engage in an informed debate on government's policies;

• Understand government's functions and operations;

• Exercise their basic human right; and

• Effectively participate in their governance and economic development.

3.2 Access to government information is a vital safeguard against corruption

because it promotes government's accountability and transparency. Corruption is

the misuse of public power for private profit; thus, all corruption cases inevitably

involve conflict of interest. Corruption within the region is attributable to among

other things, moral decay, greed and poverty among employees in both the

government and the private sector. Malan and Smit, (2001) , state that

government corruption should be viewed holistically to include: fraud, nepotism,

abuse of government assets, bribery, extortion, and embezzlement of

government funds, all of which undermine good governance and human

development.

The economic consequences of corruption are well documented. Corruption

disturbs the economic balance and creates an unstable economic environment

due to a number of contributing factors, some of which include:

• Loss in output due to resource wastefulness;

• Loss in consumer surplus arising from increased prices;

• Loss in development project implementation either due to digression of

resources, embezzlement or misappropriation of funds;

• Loss of investor confidence;

• Distortion of economic transactions;

• Discouragement of capital flows and investment due to unstable economic

environment;

• Insecurity;

• Risk of life and private property due to insecurity;

• Reinforcement of the unequal distribution of political and economic power

in society;

• Nepotism in that unqualified people are given lucrative jobs in the

government and the private sectors, instead of the qualified and deserving

citizens;

• Distrust between government and the governed;

• Ineffectual judicial systems;

All these lead to misappropriation and misallocation of resources which

inevitably affect economic development.

Corruption is like cancer which spreads and permeates the body of its victim,

inevitably leading to death. Similarly, corruption fosters more corruption resulting

in the underdevelopment or a total collapse of the economy. According to

Transparency International, (2005)17 Sub-Saharan Africa had the highest
corruption perception index (CPI) in the world last year, with an average of 4.37

as compared to a global average of 4.21; and yet according to the Human

Development Report, (UNDP, 200)18, the region is the most underdeveloped; and



implementation of anti-corruption efforts in the region continues to be problematic

owing to, among other things:

• Weak or ineffectual institutional and legal safeguards;

• The absence of the rule of law,

• Inadequate institutional capacity and the political will to enforce the law.

It is worth to note that in the Sub-region, national anti-corruption legislation and

policy have not generally been instituted as a result of genuine political will to

combat corruption, but rather, it has been in response to pressure from the

international lending institutions whose development aid has been tied to good

governance.

3.3 Access to government information enhances government's transparency and

accountability. Many corruption cases could be prevented from the outset with

more transparency in government dealings and easier access to public files.

Transparency can be defined as openness in the process of governance, (i.e. in

the election process, policy and decision-making, implementation and evaluation

of programs) at all government levels, (i.e. central and local), and in all branches

of government, (i.e. the executive, the legislative, and the judiciary).

Scheduler (1999)15, in his discussion of accountability delineated two main
strands of the concept namely; the answerability and enforcement. Answerability

implies stewardship and the obligation to justify one's actions and decisions in

the office one holds. In a democracy, it also obligates government officials to

provide information when required or demanded by the citizens. Since citizens

cannot supervise government officials on a day-to-day basis, they have

mandated various government agencies with oversight authority, thereby giving

these agencies legitimate powers to demand answerability from the office

bearers. Other than government agencies, the civil society organizations and the

mass media also serve as agents for holding public officers accountable. On the

other hand, enforcement connotes the possibility of sanctions by the polity and

relevant agencies if the accounting officials fail to discharge their duties in a

manner that is expected of them. Sanctions could be through a judiciary process

or through verbal reprimand, or disciplinary measures including suspension from

work and/or ultimate dismissal.

Transparency in government enhances governance, and is conducive to

economic development because, among other things, it:

• Leads to the identification of corrupt officials;

• Exposes the vested national interests;

• Upholds the rule of law;

• Enhances government's accountability;

• Creates citizen confidence in government, including its judiciary system;

• Increases capital inflows by investors and citizens living in the Diaspora;

• Creates investor confidence; and furthermore, it

10



• Creates an even playing field among the economic actors, i.e. the

government, the private sector and the general citizenry.

In contrast, government secrecy enhances corruption because it:

• Gives more room for maneuver and cover up by corrupt officials;

• Robs citizens of their fundamental human right;

• Creates unwarranted fear among citizens and distrust between the

government and its governed;

• Creates disillusionment which may lead to civil disobedience;

• Impedes citizen's ability to implement policy decisions;

• Impedes citizen's ability to make informed choices and decisions; and

last, but not least,

• Is conducive to dictatorial tendencies and human rights abuse.

The past Apartheid regime of South Africa and the dictatorial governments in the

Sub-region thrived on government secrecy. Press freedom was habitually

compromised either through censorship; banning and confiscation of

publications; misinformation or manipulation of information; and outright hostility

to any opposing views. Information became a crucial resource for the Sub-
region's liberation movements and their alliances in international solidarity

movements as they sought to expose the brutality and blatant violation of human

rights in their countries. It is actually, the divulgence of information to the world

that hastened the collapse of the apartheid regime in South Africa and dictatorial

governments in the region.

3.4 Timely access to relevant government information by the private sector is

critical and of paramount importance because, entrepreneurs and investors

indulge in investments and risky business ventures precisely in order to

maximize profit and realize their potential. Freedom of access to government

information on rules, policies, programs and resource allocation enables the

private sector to make sound and long-term economic decisions and investment

plans. It is vital for tendering, for open competition, and for an efficient market

place of ideas and products. On the other hand, delays and denial of access to

relevant government information, and ineffectual institutional and legal
frameworks lead to missed investment opportunities and business transactions,

which inevitably, compromise development.

3.5 Access to information plays a vital role in security matters of any free open

society. When governments or the private sector operate in secrecy, national

security and individual personal safety is compromised. The Bhopal Union

Carbide Chemical Disaster of 1984 in Indian and the Russian Chernobyl Nuclear
Disaster of 1989 (IRTK, 2003)11 , as well as the most recent September 11, 2001

bombing of the Trade Centre and the Pentagon in New York, USA are good
examples of the devastating consequences on human life and the environment

because of government's and/or the private sector's secrecy and/or denial to
access information. The public needs to know about the vulnerabilities they may

n



be exposed to in order to put sufficient pressure on their leaders to make them

act in a timely and responsible manner. The absence of information does not

necessarily mean the absence of danger, the reverse could be true as was the

case in the above examples. In such cases, information is no longer just power;

nor just a guarantor of an informed public discourse with its government; nor just

an essential attribute for government's accountability; but it becomes security in

itself. It is in times of emotional crisis like these, that maximum and timely access

to information is crucial and critical. Access to government information in such

cases ensures that:

• Sound policies are arrived at with maximum and informed input from the

stakeholders;

• Prompt delivery of any necessary support the government and/or the

citizens may need;

• Citizen' confidence in government is enhanced; and in addition,

• Prompt action by either government and/or the citizens, which could save

life and protect the environment, is taken.

The foregoing discussion has demonstrated that the right to access to

government information is a fundamental human right and is critical to good

governance and economic development.

However, the above not withstanding, access to government information is not

an absolute right. Public access to government information can sometimes be

denied and overruled for some compelling reasons such as: national security;

trade and commercial secrets; classified law enforcement matters; and other

classified information, such as cabinet papers, etc. Such exclusions to accessing

government information must be clearly stipulated in national information access

laws.

The next section will discuss the importance of creating an enabling environment

to effect National Information access Laws.

4.0 Status of Legislation of National Information Access Laws

By ratifying and acceding to the African Charter on Human Rights, African Heads

of State endorsed their political will to uphold Article 9 of the Charter. However,

this must be translated into action by passing National Information Access Laws.

The importance of enacting a legal and regulatory framework on access to

government information cannot be over-emphasized. Unless governments are

serious about creating conducive environment to access information, their

ratifying and acceding to the African Charter will be in vain.

4.1 The Need for an Enabling Environment

It is urged, and rightly so, that unless there is an enabling legal and regulatory

framework to access information, participative democracy or good governance;

state legitimacy; and human development cannot be achieved. An enabling

environment can de defined as an environment in which laws and regulations are

clear, transparent, equitably applied and in a timely manner by an objective

12



judiciary. Where legal systems are weak and the application of the law is

uncertain or its enforcement is arbitrary, governance, economic development,

peace, and justice are compromised.

According to the Open Society Justice Initiative, (2003)14, a number of factors are
crucial to the enacting and adoption of national information access laws; some of

them are:

• A minimum level of open, democratic society must be reached, featuring

respect for freedom of association;

• A healthy and expanding civil society;

• Freedom of expression, extending to a vibrant and independent media;

• A genuine political plurality, reasonably free and fair legislative and

presidential elections; and

• Some commitment within government to transparency.

The passing of a law is one thing, and only a start of transforming society from

that of secrecy to openness. The biggest challenge however, is in the following:

• Drafting internal regulations and establishing appeal procedures;

• Training of government officials responsible for the management

and organization of government records;

• Training of government officials responsible for responding to

information requests; and

• Undertaking public education and awareness campaigns targeted

at the legislators, government officials, general citizenry, the civic

society organizations, political party leaders, and community/local

leaders.

The legislation of National Information access Laws, their implementation and

monitoring requires a concerted effort of the legislators; the general citizenry; and

all leaders from the different sectors of society, i.e. the civil society organizations;

leaders of political parties; government officials; local or community leaders as

well as leaders in institutions of the private sector. Furthermore, the process

requires experienced and properly trained legislators and government officials;

otherwise inadequate legislation could lead to legislative irregularities, which

could cause problems in application of the law.

4.2 Regional Status of legislation of National Information Laws of

Sub-Saharan Africa
The Table shows the regional status of legislation of National Information Access

Laws as at December, 2005

13



STATUS of LEGISLATION

NAME OF THE COUNTRY

Angola

Benin

Botswana

Burkina Faso

Burundi

Cameroon

Central African Republic

Chad

Comoros

Congo

Democratic Republic of

Congo

Djibouti

Equatorial Guinea

Eritrea

Ethiopia

Gabon

Gambia

Ghana

Guinea Bissau

Ivory Coast

Kenya

Lesotho

Liberia

Madagascar

Malawi

Mali

Mauritania

Mozambique

Namibia

Niger

Nigeria

Rwanda

Sao Tome

Senegal

Sierra Leon

Somalia

South Africa

Sudan

Swaziland

Tanzania

Togo

Uganda

Zambia

Zimbabwe

ENACTED

Yes

.'es

Yes

PENDING

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes (Constitution came into force, January,

2006)

Yes

Yes

SILENT

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

According to Article 19 (2005)3, (see global map attached, courtesy of John
Barker, Director of Article 19, through personal communication), by December,
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2005, out of the 45 countries in the region, only 3 countries had enacted

comprehensive National Information Laws. These are: Angola, Uganda, and

South Africa. While 12 countries have freedom of access or expression clauses

in their Constitutions; however, enactment of the national law is pending. These

include: Botswana, Ethiopia, Ghana, Kenya, Lesotho, Malawi, Mozambique,

Namibia, Nigeria, Tanzania, Zambia and Swaziland, which recently adopted its

Constitution amid protests from the underground political parties and the civil

society organizations. The rest of the countries in the region, have neither the

constitutional provisions nor any operational law on freedom of access to

information; thus they have been classified as "silent".

Freedom House, (2005)8, has the view that this state of affairs has witnessed the
emergency of varying practices, types and quality of democracy in the Sub-

Saharan Africa, with the resultant diverse human rights violations. The violations

are as diverse as the region itself, and they range from: genocide, slavery, mass

disappearances and torture, to denial of the basic human rights, such as freedom

of speech and/or expression to that of freedom of the press, and the right to

access government information.

5.0 Concluding Remarks

The discussion has shown that the right of access to information is a

fundamental basic human right, which is critical to good governance and

economic development. This discussion has also demonstrated that this is the

basis for all other human rights; hence governments have a moral obligation to

grant access to public files. However, access to government information is not an

absolute right. At times and due to compelling reasons, such as national security;

trade and commercial secrets; classified law enforcement matters; and other

classified information; access to government information can be denied.

The discussion has focused on the freedom of access to government information

in Sub-Saharan Africa, and has shown that the enactment of national information

laws is essential to freedom of access to information. Further it has indicated the

status of legislation of national information access laws in the region.

While the overall regional status of legislation of national information laws is

disappointing, it is encouraging to note that there is a political will among African

Heads of State as indicated in the number of countries that have so far not only

ratified and acceded to the African Charter on Human Rights, but have

constitutional provisions for freedom of access. It is hoped that these

governments, in collaboration with the civil society organizations and information

professionals shall soon enact the laws on freedom of access to information. The

enactment of such laws is critical to the consolidation of democracy and

economic development.
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6.0 Recommendations

In order to effect Article 9 of the African Charter on Human Rights in the Sub-

region, governments must strive to translate theory into action by carrying out the

following:

1. Governments should as a matter of urgency, enact national freedom of

information access laws in their respective countries;

2. Governments should enhance their institutional capacity and records

management systems by taking advantage of the ICT developments;

Institutional capacity includes trained personnel to efficiently organize,

manage, and handle public demand to access government information;

3. Governments should upgrade their computer hardware and purchase

appropriate software for records management;

4. Governments should create and/or periodically update their websites to

enhance access to government information;

5. Civil society organizations and information professionals should seriously

advocate for, and even assist in drafting of national information access

laws in their respective countries; and last but not least,

6. If there is need for technical skills to enact and implement the law,

assistance should be sought from either those African countries that have

successfully enacted National Information Laws, or from international

institutions such as, The Open Society Justice Initiative and The Freedom

of Information Advocates Network.

The national information access laws should include, among other things:

• National information access laws should clearly delineate the chain

of authority responsible for responding to information requests from

the public;

• National information access laws should clearly define discretionary

powers of ministers or government officials withholding government

information;

• National information access laws should indicate the reasons for

restricting access to certain government information; and that

• National information access laws should, where applicable indicate

the charges for incidentals, such as photocopying; postage,

scanning, etc.
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