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Executive summary

The report presents the findings of a desk study on the “Opportunities and challenges in using 
intellectual property systems to strengthen regional cooperation through policy harmonization in 
the SADC region”. The study assessed the feasibility of harmonizing national intellectual property 
frameworks in the SADC region and aligning them to subregional mechanisms with the view to 
strengthen regional integration. It relied primarily on secondary data and reviewed, among others, 
the following key documents: intellectual property and related legislation from all SADC member 
States, relevant documents from the African Union Commission (AUC), the African Region-
al Intellectual Property Organization (ARIPO), the African Intellectual Property Organization 
(OAPI), the World Intellectual Property Organization (WIPO), protocols of the Southern Afri-
can Development Community (SADC), the Common Market for Eastern and Southern Africa 
(COMESA), the East African Community (EAC) as well as other relevant documentation from 
European Union (EU) directives on intellectual property for comparison. 

This report consists of four chapters. The importance of intellectual property in economic devel-
opment, trade and regional economic cooperation and integration is outlined in Chapter 1. The 
chapter also explores the business case for intellectual property protection and describes the scope 
of the study together with the methodology employed. Further, it discusses the importance of har-
monization for trade and economic integration within the SADC region and explores the relation-
ship between intellectual property and business development. 

Chapter 2 provides a synopsis of the regional, continental and international intellectual property 
environment. The discussion on the intellectual property environment captures important and per-
tinent dimensions for the consideration of member States and the SADC secretariat. The intellec-
tual property frameworks in the EAC, COMESA and SADC are reviewed to identify areas that 
require alignment for harmonization in line with the vision of the EAC-COMESA-SADC tri-
partite of creating an aligned intellectual property policy environment. The SADC region needs to 
develop a regional intellectual property policy framework aligned to the frameworks of COMESA 
and EAC as a first step towards harmonization. The alignment of national frameworks to the re-
gional intellectual property template would be the next step. The continental framework, through 
ARIPO and OAPI, provides frameworks for regional cooperation on intellectual property aligned 
to the international systems under WIPO. The discussion on the international intellectual property 
frameworks, the World Trade Organization (WTO) and WIPO focuses on how these are mir-
rored in the continental and regional initiatives. Overall, WIPO provides leadership in the creation 
and maintenance of a harmonized intellectual property policy environment throughout the world. 
WTO, as the custodian of the Trade-Related Aspects of Intellectual Property Rights (TRIPS), is 
a vital institution in the international intellectual property environment.

Chapter 3 outlines the current status of intellectual property rights in SADC member States 
and specifically reviews national intellectual property policies and legislation, identifying areas for 
further adjustment for alignment. The chapter also discusses the sector’s existing coordination ar-
rangements in SADC and further elaborates on pertinent intellectual property issues on public 
health and access to medicines in the region. Overall, the chapter alludes to the different levels of 
intellectual property awareness and infrastructure, policies, laws and regulations across Southern 
Africa. A few countries have  developed intellectual property environments while many are still 
creating intellectual property infrastructure. South Africa’s more advanced intellectual property 
framework provides lessons for adaptation for countries that are still developing policies, legis-
lation and establishing well-resourced intellectual property offices (like Lesotho) and for other 
countries that have made some progress in the policy environment. The diversity in the levels of 
development of the intellectual property environment at the national level affects the strategies and 
pace of regional policy harmonization.
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Chapter 4 reviews the interface between intellectual property rights and competition policy and 
emphasizes the complementarity of the two in their aim to improve consumer welfare. Thus, har-
monization and collaboration in enforcing the two is vital in fostering economic development. 
Both intellectual property rights protection and competition policy encourage firms to compete in 
the market place by investing in technologies that generate more efficient methods of production 
and new products and services for consumers. Low levels of awareness, information asymmetry, 
lack of cooperation between intellectual property rights offices and competition authorities and 
lack of enforcement are some of the factors limiting the complementarity between intellectual 
property rights and competition policy. The review in the chapter shows that competition legisla-
tion in the SADC region does not interfere with intellectual property rights and that countries in 
the region are at different stages in the development of competition policies. For harmonization, 
there is need to strengthen the regional framework that provides the mechanism for cooperation 
and collaboration among national competition and consumer agencies, the strengthening of in-
formation exchange, consultation and joint operation in the enforcement of competitive standards 
and the thwarting of anti-competitive practices at the bilateral and regional levels. The chapter 
observes that, ideally, competition and consumer authorities must cooperate in order to successfully 
identify and prosecute cross-border anti-competitive practices. 

Chapter 5 presents the findings, conclusions and recommendations of the study. It identifies the 
challenges that hinder effective use of intellectual property in SADC member States.  These in-
clude: the lack of intellectual property policies, poor intellectual property infrastructure, lack of 
awareness, non-harmonized intellectual property regimes, lack of support for research and de-
velopment, lack of political will and outdated legislation, poor intellectual property administra-
tion and shortage of skilled manpower and limited financial support. The study recommends the 
development of national intellectual property policies and strategies where they do not exist, the 
harmonization of intellectual property laws, enforcement and automation, capacity development 
in intellectual property examination, intellectual property auditing, interface between intellectual 
property rights and competition laws and development of intellectual property infrastructure. Fur-
thermore, the study recommends region-wide studies on copyright issues to develop strategies to 
elevate the profile of intellectual property protection and harmonization in Southern Africa. The 
accession of SADC member States to the Treaties and Conventions administered by WIPO at 
the international level as well as joining ARIPO at the continent level will help accelerate progress 
towards creating a harmonized intellectual property environment. The critical role of the SADC 
secretariat in coordinating policy harmonization in intellectual property is alluded to and a call is 
made for the efforts of SADC to be aligned to the aspirations of EAC and COMESA.
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I. Introduction

A. Overview

Intellectual property is a critical component of commerce and economic growth worldwide as 
intellectual property rights protection systems affect international trade and support creativity and 
innovation. The enforcement of intellectual property rights both within the region and externally 
affects the region’s growth and jobs. When ideas, brands and products are pirated and counter-
feited, individuals and economies are adversely affected. In addition, counterfeit products pose a 
risk to consumer safety and health as they are often produced without adherence to standards. It 
is, thus, important to develop harmonized and strong intellectual property rights standards to con-
front infringements in the region. Right-holders need access to effective ways (legal recourse) of 
protecting their rights domestically, regionally and internationally. Therefore, a predictable intellec-
tual property rights legal and regulatory framework is an absolute necessity. Regardless of the type 
of product an enterprise produces or provides, it is likely that the enterprise is regularly using and 
creating intellectual property and that needs to be protected (WIPO, 2011). In today’s globalized 
world, businesses should be well-versed in protecting, managing and enforcing intellectual prop-
erty rights, so as to get the best possible commercial results and value from investment in product 
creation. Almost every business has a trade name or one or more trademarks and should consider 
protecting them as a matter of principle. Most businesses will have valuable confidential business 
information, from customers’ lists to sales tactics, that they may wish to protect.  Other things to 
consider in intellectual property protection include creative original designs, publications, and dis-
semination and invented or improved products or services. Intellectual property can play a role in 
almost every aspect of business development and competitive strategy: from product development 
to product design, from service delivery to marketing, and from raising financial resources to ex-
porting or expanding one’s business abroad through licensing or franchising.1

1. Rationale for protecting intellectual property
From a business perspective, intellectual property can enhance the market value of businesses when 
it is legally protected. There is demand for intellectual property-protected products and/or services 
in the marketplace and, thus, intellectual property is a valuable business asset. The strategic utili-
zation of IP assets can enhance competitiveness. In addition, intellectual property can be a com-
pany’s most valuable intangible business asset. Intangible business assets include human capital, 
know-how, ideas, brands, designs and other intangible fruits of a company’s creative and innova-
tive capacity and these should be protected. Progressively and mostly as a result of the information 
technology revolution and the growth of the service economy, intangible assets are becoming more 
valuable than physical assets. According to WIPO (2011), in the 1970s, company valuation was 
dominated by ownership of physical assets (about 80 per cent) but currently, physical assets account 
for only 20 per cent of company assets with intangibles accounting for the rest. Thus, the protection 
of intellectual property is an investment and acquiring it is equally important. Markets will value a 
company on the basis of its assets, its current business operations and expectations of future profits. 
Expectations for future profits may be considerably affected by the acquisition of key patents. Simi-
larly, a good trademark with a good reputation among consumers may also enhance a company’s 
current value and may decisively contribute to making a company’s products and services more at-
tractive to consumers. Investment in developing a good intellectual property portfolio is, therefore, 
much more than a defensive act against potential competitors. It is a way of increasing a company’s 

1  WIPO/ICC - HandbookBuilding on their respective work, ICC and WIPO have developed the handbook to help business 
associations and chambers of commerce establish business support services relating to IP. The handbook is not intended to be 
a legal guide to explain the nuts and bolts of IPRs, as many excellent legal guides already exist. It endeavours to be a concise 
and practical guide to help business membership organizations set up their own IP services. It has useful examples and good 
practices from around the world. It has benefited from the contributions of ICC National Committees, business associations 
and chambers of commerce worldwide and, therefore, reflects real-life practice and experience.
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market value and improving future profitability. Businesses audit their intellectual property assets 
on an ongoing basis. By establishing a culture of identifying and cultivating intellectual property 
assets and strategically using them, an enterprise can increase its revenue and have an edge over its 
competitors and position itself well in the market (WIPO, 2011). These are strategies that may lead 
to an increase in the market value of a company’s intellectual property.

According to WIPO (2011), the important role of intellectual property in economic development 
motivates its protection. The protection hinges on two fundamental aspects. Firstly, intellectual 
property laws provide a statutory expression to the moral and economic rights of creators and 
their creations, as well as the rights of the public to have access to those creations. Secondly, as a 
deliberate act by Governments that promote creativity and the dissemination and application of 
the results of intellectual property, leading to fair trading, which in itself contributes to economic 
and social development (WIPO, 2011). Intellectual property aims at safeguarding creators and 
other producers of intellectual goods and services by providing them with monopoly rights for a 
limited period of time to control the use and making of those products. The creations of intellectual 
property are usually associated with investments of financial resources and application of skills and 
this is often time consuming.2 

According to analysts, taking this risk requires some encouragement that is provided by intellectual 
property laws by granting exclusive rights to the creator to use or exploit their invention, innova-
tion and other creations of work for a limited period of time (Kanja, 2006). Secondly, intellectual 
property protection rewards the authors and inventors of intellectual property products and servic-
es for the time, skills and money invested in the production of their intellectual property product or 
service. Thirdly, since intellectual property is usually given by a government authority, it also serves 
the purpose of promoting economic development by encouraging publication and dissemination 
of information. Fourthly, strong protection of intellectual property also encourages and attracts for-
eign direct investment (FDI) in those countries that have a functional intellectual property system. 
Furthermore, the protection of intellectual property also prevents piracy and counterfeiting. Some 
of the pirated products and counterfeited goods are known to be hazardous to health and danger-
ous to the society (Andersen, 2003). Table 1 illustrates the typology on the rationale for intellectual 
property rights.

2  Intellectual Property Law, George M. Kanja, University of Zambia, 2006.
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Table 1: Typology on the rationale for intellectual property rights3

Social contract 
theory

Natural rights and moral ra-
tionales

The natural and moral right to claim the intellectual 
property.

The moral right to compensation and reward.

Political expedi-
ency, as a means 
to affect economic 
behaviour, as a 
mechanism to ob-
tain welfare goals

Increased competition
and ‘market protection of 
entrepreneurial talent’ ration-
ales: industrial development 
from patents

The innovation enhances competition and ‘nature of 
ideas’ argument.

The ‘market protection of entrepreneurial talent’ for 
industrial development rationale.

Economic incentive ration-
ales: the social benefits from 
patents

Incentive to invent, be creative and innovative, as well 
as motivating the direction of such.

Incentive to use and allocate resources more effi-
ciently.

Incentive to disclose ideas

Economic rationale of
organizing science, technol-
ogy and creativity: increased 
information spillover

Rationale of uniformity, order, increased information, 
increased spillover and better advice.

The Global Patent Cooperation Treaty (PCT) Filing demonstrates the source of technologies as 
shown by the statistics of applications originating from corporations, universities, government 
departments and research institutions where intellectual property policies are being vigorously 
pursued. The data shows trends in PCT filing. It shows that, on the global level, the vast majority 
of middle-income filings (79.2 per cent) originated in China. At the regional level, the majority 
of filings also originated in a single middle-income country. As can be seen in Table 2, the PCT 
filings are dominated by middle-income countries.  

Table 2: Regional distribution of international PCT filing (2008-2012)

3  The Rationales for Intellectual Property Rights, University of London, Birgitte Andersen, June 2003.
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While China accounted for 89.8 per cent of middle-income filings from Asia, the Russian Federa-
tion was the source of 77.9 per cent of all filings from European middle-income countries, and 
South Africa constituted 71.1 per cent of all African middle-income filings (only 29.9 per cent of 
the applications were from the other 53 African countries). Latin America and the Caribbean was 
the geographical region least dominated by a single country, as only slightly more than half of these 
filings (53 per cent) were concentrated in Brazil, followed by Mexico and Chile, which accounted 
for substantial shares of the total Latin America and the Caribbean filings with 17.1 per cent and 
10.6 per cent, respectively. 

2. Harmonization of intellectual property rights protection
The harmonization of intellectual property policies across national boundaries is critical in an in-
creasingly globalized environment. Harmonization of intellectual property frameworks in SADC 
member States will rationalize scarce resources, expertise and infrastructure and will bring in con-
certed efforts in dealing with matters of intellectual property in a unified way. It will also provide a 
common approach for member States in dealing with provisions for TRIPS flexibilities, working of 
inventions and the duration of intellectual property rights. As a process of creating common mini-
mum standards, harmonization is a key component of regional integration and levelling the play-
ing field in intellectual property issues. Given that intellectual property is increasingly becoming a 
valuable asset internationally, harmonization is critical at both international and regional levels for 
the derivation of optimal economic benefits from new ideas and innovations.

To raise the efficiency of the global economy as a whole, it is imperative that international intellec-
tual property protection rules be established to create a highly transparent, predictable and stable 
business environment conducive for smooth trade, foreign investment and technology transfer. The 
globalization of business has also made it necessary to increase the efficiency of rights acquisition 
in order to support rights acquisition on a global level.4 WIPO and ARIPO share universal themes 
especially those of harmonization and development. Intellectual property protection, according 
to the principle of territoriality, is limited to national jurisdictions.5 For instance, a patent-owner 
seeking worldwide protection can only achieve international patent protection through a bundle 
of individual national patents limited to the States that have granted them. Each patent is gov-
erned by the laws of that State and can be enforced only in the territory of that State.6 This means 
that the first sale of goods protected as intellectual property can exhaust the intellectual property 
right only in that territory but not anywhere else7. Different intellectual property laws create un-
equal conditions for the production and distribution of goods and the rendering of services. The 
tendency towards levelling of legal regimes is becoming more and more commonplace.8 This not 
only safeguards rights of locals in each country but also encourages investment and trade from 
international players.

The principal actors in the international economic and trade order, multinational corporations, 
not only benefit from the creation of a single legal regime across national or state borders but also 
work towards extending it and making it permanent. 9 These corporations would neither operate 
nor prosper without such a vital part of the legal infrastructure in any country being available to 
them.10 Inevitably, one of the most critical benchmarks of any country’s attractiveness as a haven 
for foreign investment and as a trading partner has long become the transparency of its legal sys-
tem. Transparency has, in turn, been expressed in terms of the legal system’s accessibility to for-

4  Japan Patent Office Official website, Chapter 2: Towards the International Harmonization of Industrial Property Rights Sys-
tems in the 21st Century, http://www.jpo.go.jp/shiryou_e/toushin_e/shingikai_e/chapter2.htm.

5  Id.
6  Ulrich Loewenheim , Harmonization and Intellectual Property in Europe , 2 Colum. J. Eur. L. 481 (1996)  http://www.cjel.

net/print/2_3-loewenheim/.
7  Id.
8  Id.
9  Assafa Endeshaw PhD LLM LLB, Harmonization of Intellectual Property Laws in ASEAN: Issues and Prospects http://

www3.ntu.edu.sg/nbs/sabre/working_papers/09-98.pdf.
10  Id.
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eigners (intent on doing business whether through foreign direct investment or otherwise) and the 
availability of enforcement mechanisms in case legal rights have to be asserted.11

According to the African Union, a single intellectual property system is desirable for the African 
continent or at least a harmonized landscape is needed.12 This will be in line with the overall in-
tegration objectives of the continent and the aims of the SADC, COMESA and EAC tripartite 
to establish a common market. The African Union mechanism can facilitate the development of a 
single intellectual property organization on the continent to serve as one-stop access to all African 
countries.13 A single organization would enable African countries to benefit from economies of 
scale through sharing competencies in intellectual property. The current cooperation agreement 
between ARIPO and OAPI could be the starting point and should integrate the two systems and 
extend protection accorded to member countries under their respective treaties to each other.14 

Largely, national intellectual property rights frameworks in the SADC region have several short-
comings, and are in most cases, outdated and do not effectively promote innovation. Consequently, 
innovation and technology transfer is very low in the region (Kanja, 2006). Furthermore, most of 
the region’s intellectual property rights systems are not TRIPS compliant as required by the SADC 
Protocol. The SADC Protocol on Trade identified the TRIPS agreement as the foundation for its 
intellectual property rights framework. Generally, the level of intellectual property rights aware-
ness in SADC is generally low (Kanja, 2006; Andersen, 2003). In instances where awareness exists, 
there is lack of confidence in the system because of low enforcement levels. As a result, businesses 
in the region are not effectively utilizing intellectual property rights systems to enhance their ef-
fectiveness and this has had a general negative effect on trade. The international intellectual prop-
erty rights regimes – the World Trade Organization (WTO) and the World Intellectual Property 
Organization (WIPO) frameworks – are open to cooperation with SADC member States. The 
aspirations of these organizations as well as regional organizations such as the African Regional 
Intellectual Property Organization (ARIPO) align with the goals of SADC to harmonize and 
strengthen intellectual property rights systems in the region. These organizations can provide a 
blueprint and much-needed experience and resources to develop and entrench intellectual property 
rights in the region. The SADC region can tap on the technical support from regional and interna-
tional organizations to develop a regional intellectual property policy framework.

B. Background to the study 

The SADC Protocol on Trade endeavours to enhance economic development, diversification, and 
industrialization of the region and seeks to facilitate the transformation of economies to higher 
value-added products. Innovation and research and development can accelerate and deepen eco-
nomic diversification and industrialization.  In a global environment characterized by the rise in 
value of knowledge and information, this can generate a robust demand for intellectual property 
services in the region. Intellectual property rights regimes influence the diffusion of knowledge, 
the pace of innovation and, ultimately, economic performance. The increasing importance of intel-
lectual property rights in innovation systems is reflected in the growing number of patents world-
wide. Patent regimes have undergone major changes in recent years, most of them strengthening 
the rights of patent holders and extending the scope of patentable inventions. These patents are 
increasingly playing an important role in business strategies and in the commercialization and 
diffusion of technology. The increase in intellectual property-related activities in recent years, in-
cluding, for example, legislation and regulation, can be attributed to many factors such as: informa-
tion technology diffusion and faster information dissemination, expansion of technology markets, 

11  Id.
12  African Union Document (Ref No: AU/STRC/522).
13 See Enyinna Nwauche “An Evaluation of the African Regional Intellectual Property Rights Systems”, The Journal of Intellectual 

Property, Vol. 6, January 2003 at 137-138.
14 Adewopo, op. cit at P. 482/483.
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reduced market regulation and deliberate government policy to boost innovation and economic 
growth. Intellectual property is a tool that can power national growth and development and, hence, 
the imperative for its protection.

The protection of ideas and innovations has become a central priority in the competitive strategies 
of many economic actors, more so in the globally connected economy with high-speed information 
flow. The protection of ideas is also an important factor in the set up and survival of knowledge-
based industries and, thus, it is not surprising that the ownership and distribution of these assets is 
now a high-stakes issue in international and regional trade agreements. Worldwide, Governments, 
individuals and intergovernmental organizations are investing in the protection of intellectual 
property and the promotion of intellectual property rights.

Despite the challenges of enforcing intellectual property rights at the subregional level, SADC 
countries realize the importance of keeping pace with advances in science and technology, pro-
tecting intellectual property and strengthening regional integration. Yet, concerns about possible 
abuse by intellectual property rights holders of their exclusive rights can be a disincentive to deeper 
economic integration and industrialization across SADC. Further, regional cooperation also has 
potential disadvantages if it lacks the flexibility to allow individual countries to apply intellectual 
property regimes tailored to their specific needs and circumstances. The need to resist protectionist 
impulses and take into account pro-consumer interpretations is an important consideration. The 
heterogeneity of SADC members and the resultant different policy imperatives should sound a 
warning against an all-embracing intellectual property rights regime at the regional level. Thus, 
in deciding on a strategy, SADC countries will need to weigh the advantages and disadvantages 
of regional intellectual property rights cooperation and design a regime best suited to their na-
tional circumstances. Stronger cooperation is vital in tackling these issues and organizations such 
as WIPO and ARIPO were founded to champion a coordinated approach to the promotion of the 
protection of intellectual property through cooperation among States. The notions of balance, ac-
cessibility and reward for innovation and creativity are central to the protection espoused through 
such cooperation.

SADC member States are increasingly facing pressure from the more developed trading part-
ners to negotiate agreements that encompass intellectual property rights. For example, the current 
Economic Partnership Agreement (EPA) negotiations with the EU, negotiations with the United 
States and the WTO all involve fundamental intellectual property rights issues, which require 
a coordinated approach to resolve. The SADC Protocol on Trade contains intellectual property 
provisions (Articles 9d and 24) that offer avenues for regional cooperation in intellectual property 
rights administration that could reduce costs, increase efficiency and reinforce national protection 
and, thus, overcome national-level constraints. The SADC Protocol on Science, Technology and 
Innovation (in Article 2m), endeavours to strengthen intellectual property rights in the areas of 
science, technology and innovation. 15

The aspirations of the SADC Protocol on Trade for economic diversification and the promotion of 
innovation require that ideas generated from the citizenry and industry be nurtured as they enter 
the market. This can occur in a harmonized policy environment within the region. A common 
framework for intellectual property protection is thus required. 

Thus, in accordance with the ECA mandate to promote intra-regional trade and strengthen re-
gional cooperation and economic integration, and as part of the work programme for 2012-2013, 
the ECA Subregional Office for Southern Africa commissioned this study to assist the SADC 
secretariat in its endeavour to operationalize the intellectual property provisions of the SADC 
Protocol on Trade. The overall goal is to promote intra-regional trade and strengthen regional 
cooperation and economic integration. In that regard, the study aimed to produce practical and 

15  See http://www.sadc.int/files/3013/5292/8367/Protocol_on_Science_Technology_and_Innovation2008.pdf.
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concrete national and subregional recommendations as well as a substantive action plan on intel-
lectual property.

C. Study objectives and methodology

The objective of this desk study was to enhance knowledge and ability of SADC member States 
to understand the advantages and disadvantages of regional cooperation on intellectual property 
rights and, hence, enable them to make the appropriate choices on the harmonization of and 
cooperation on relevant policies and strategies at the regional level. The study sought to generate 
critical diagnosis to facilitate policy harmonization and increased cooperation on intellectual prop-
erty policies. This will ultimately lead to the growth of dynamic industries that will contribute to 
an increased level of intra-SADC trade, economic cooperation and socio-economic development. 
Specifically, the study sought to:

• Review the SADC intellectual property landscape and highlight the level of conformity of 
national policies to regional aspirations and identify constraints and prospects for harmo-
nization.

• Investigate the complementarity of intellectual property rights and competition policy.
• Review the continental and international intellectual property environment and
• Develop an action plan to address the challenges in intellectual property policy and legisla-

tive frameworks in the region.

Further, the study aimed to develop a framework to strengthen the capacity of Southern African 
countries to design appropriate national and regional trade strategies and programmes to optimize 
the benefits of market integration through the operationalization of the intellectual property provi-
sions of the SADC Protocol on Trade.

The study was primarily based on secondary data and relied on information in the public domain, 
mostly from internet sources. It assessed the national frameworks for the protection of intellectual 
property and promotion of innovation and reviewed the adequacy of the international intellectual 
property rights regimes to boost subregional innovation. The study also assessed the impact of in-
tellectual property protection and policies on innovation and technology transfer in the subregion 
through a review of relevant regional and international regimes.

D. Scope of the study

The study is regional in nature and provided a comprehensive analysis of the intellectual property 
rights landscape in the SADC region and considered the benefits and challenges of implementing 
a regional cooperation framework. The review of national intellectual property policies and legal 
and regulatory frameworks helped to identify differences and best practices. The findings of the 
study were used to propose strategies to mitigate the challenges and provide a roadmap towards the 
development of a common programme for SADC on intellectual property rights. The proposed 
regional programme will leverage on existing relevant national and Africa-wide policies and pro-
grammes to strengthen intellectual property mechanisms. The assessment also reviewed the align-
ment of national and subregional intellectual property frameworks with continental and interna-
tional aspirations as promoted through ARIPO and WIPO. The findings of the study emphasized 
the ratification of protocols, policy harmonization and coordination in intellectual property rights 
and, in the areas of public health and access to medicine, enforcement includes measures against 
piracy and counterfeiting of goods. Further, the discussion on the interface between intellectual 
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property rights and competition policy identified key lessons and international best practices on 
intellectual property and the need for complementarity. 

E. Structure of the report

This report consists of four chapters following this introduction and overview, which deals with the 
background, scope and methodology of the study. Chapter 2 provides a synopsis of the regional, 
continental and international intellectual property environment, in each case outlining the key 
components. The discussion in Chapter 3 outlines the current status of intellectual property rights 
in SADC member States and specifically reviews national intellectual property policies and laws 
and identifies the weaknesses and strengths thereof. The chapter also discusses existing coordina-
tion arrangements in SADC and further elaborates on public health and access to medicine in the 
region. Chapter 4 deals with issues around the interface between intellectual property rights and 
competition policy and provides an overview of competition policy in selected countries in the 
region. It emphasizes the complementarity between the two strategies. A summary of key findings, 
conclusions and recommendations from the study is provided in Chapter 5. 

F. Study limitations

The study was primarily based on information available in the public domain. There was limited 
desk to desk verification of certain published information due to poor responses to the question-
naires submitted to national intellectual property institutions for data collection. Furthermore, the 
fact that not all SADC member States maintain updated information on intellectual property on 
their websites presented immense challenges in the collection of secondary information. Impor-
tant national data supposed to be hosted by the TRIPS Council under WTO was incomplete and 
outdated for some countries and this affected the compilation of the country reports. Although the 
experts at the Ad Hoc Expert Group Meeting in Gaborone on December 3 and 4 2013 strength-
ened national-level information on intellectual property, gaps still remained in some cases and this 
impacted on the overall analysis. 
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II. Regional, continental and international 
intellectual property environment

A. Introduction

This chapter is an overview of the regional, continental and international intellectual property and 
intellectual property-related organizations. The discussion focuses on the key elements that define 
the work of these institutions and frameworks on intellectual property and identifies parameters 
that can be adapted for the harmonization of SADC programmes. The chapter emphasizes the 
need for member States to be cognizant of the continental and international intellectual property 
environment as they reorient their policies or craft new ones.

B. Regional economic communities: the tripartite environment

The East African Community, COMESA and SADC established a tripartite taskforce in 2005 to 
harmonize the programmes and the overall regional integration process for the three RECs. The 
main objective of the tripartite is to strengthen and deepen economic integration of the Southern 
and Eastern African region through improved coordination and harmonization of the various 
regional integration programmes of the three RECs. This is being achieved through various initia-
tives.  The programmes of the tripartite are in three pillars: (i) trade (ii) customs and (iii) infra-
structure development. These regional integration programmes focus on expanding and integrating 
trade, and include the establishment of Free Trade Areas (FTAs), custom unions, monetary unions 
and common markets, as well as collaboration in infrastructural development projects in transport, 
information and communications technology and energy. The Tripartite Task Force, led by the 
Trade Sub-Committee, has prepared a Draft FTA Roadmap and a Draft Agreement establishing 
the Tripartite FTA, including annexes on intellectual property. For example, intellectual property 
rights as it relates to Trade and Development is in Article 1, Trade Negotiations (Article 2), the 
Cultural and Creative Industry (Article 3), Traditional Knowledge (Article 4), Information and 
Communications Technology (Article 5) and Copyrights (Article 6). 

The intellectual property rights regimes of COMESA and EAC are in line with the aspirations 
of WIPO, ARIPO and other intellectual property-related organizations and agreements. What is 
currently missing is an express statement of the need to calibrate intellectual property policy and 
law to the current socio-economic status of COMESA and EAC member States. The theme of 
harmonization is a common goal between the RECs, thus, cooperation and pooling of resources is 
imperative to achieve  common goals. 

It is instructive to review the intellectual property regimes of the three RECs in light of the overall 
express intentions of strengthening economic integration. The review will help isolate focus areas 
in policy harmonization and alignment.

1.  Southern African Development Community

The Southern African Development Community (SADC) currently consists of 15 member States: 
Angola, Botswana, the Democratic Republic of the Congo, Lesotho, Madagascar, Malawi, Mauri-
tius, Mozambique, Namibia, Seychelles, South Africa, Swaziland, the United Republic of Tanza-
nia, Zambia and Zimbabwe. The vision of SADC is for a regional community in which the people 
of Southern Africa can realize economic well-being, improved living standards and quality of life, 
freedom and social justice and peace and security. The SADC mission is to “promote sustainable 
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and equitable economic growth and socio-economic development through efficient productive 
systems, deeper co-operation and integration, good governance, and durable peace and security, 
so that the region emerges as a competitive and effective player in international relations and the 
world economy”. 

Outside the SADC Common Agenda, two other key strategic frameworks guide the region’s 
intentions. While the Regional Indicative Strategic Development Plan provides a governance 
framework that sets standards for good political, economic and corporate governance, the Strate-
gic Indicative Plan for the Organ focuses on the maintenance of peace and stability in the region. 
Several SADC Protocols enshrine the aims of the Community by providing codes of procedure 
and practice on various issues, as agreed by member States. The SADC Protocol on Trade (2005) 
establishing a Free Trade Area in the SADC region is an example. Its objectives are to further lib-
eralize intra-regional trade in goods and services; ensure efficient production; contribute towards 
the improvement of the climate for domestic, cross-border and foreign investment and enhance 
economic development, diversification and industrialization of the region.16 In relation to intel-
lectual property, the SADC Protocol on Trade requires member States to abide by international 
rules as provided for under the WTO agreement on Trade-Related Aspects of Intellectual Prop-
erty Rights (TRIPS).17 Thus, the TRIPS Agreement is an integral part of all SADC intellectual 
property endeavours. 

The SADC Protocol on Science, Technology and Innovation, signed by SADC Heads of State 
and Government in August 2008, outlines the framework of cooperation between member States 
on scientific and technological matters of interest. Since intellectual property is a major compo-
nent of innovation in science and technology, one of the main aims of the Protocol is to enhance 
and strengthen the protection of intellectual property rights. The other aims and objectives are to 
strengthen regional cooperation and coordination; promote the development and harmonization 
of policies; share experiences and pool resources; promote public understanding, awareness and 
participation; promote the value of indigenous knowledge systems and technologies; attract, moti-
vate and retain scientists; strengthen institutional capacity and facilitate institutional cooperation 
and networks; increase access to the teaching and learning of basic science and mathematics; and 
promote gender equity and equality in the teaching and learning at all levels of education.

The intellectual property provisions in the SADC Protocol on Trade and in the SADC Proto-
col on Science, Technology and Innovation endeavour to strengthen intellectual property rights 
within the subregion. Specifically, the SADC Protocol on Trade seeks to create an environment 
conducive to economic growth and development, strengthen intellectual property mechanisms as 
well as promote research, development and innovation. The current SADC framework on intellec-
tual property rights emphasizes the link between intellectual property and economic development 
particularly in relation to promoting innovation in developing countries. It has a broad coverage, 
which is indicative of the appreciation of the cross-cutting nature of intellectual property and its 
significance to the development of the region.

The intellectual property enforcement mechanism in SADC is underpinned by increased aware-
ness campaigns and includes the coordination of government agencies for enforcement of intel-
lectual property rights, the establishment  of specialized  benches  with  jurisdiction  over  intel-
lectual  property  rights,  the undertaking of various administrative measures, police raids, and an 
extensive review and adjustment of policies, laws and regulations. The establishment of a national 
mechanism for coordination of government agencies for the enforcement of intellectual property 
rights has been the major trend in most developing countries since 2000. In some  countries,  divi-
sions  in  courts  of  law  with  jurisdiction exclusively  over  intellectual  property  rights have been 
established. In addition, campaigns, police raids and sudden crackdowns have become the most 
reported government-led efforts in the enforcement of intellectual property rights. These develop-

16  See generally, SADC official website, www.sadc.int.
17  “Member States shall adopt policies and implement measures within the Community for the protection of intellectual property rights, in ac-

cordance with the WTO Agreement on Trade-Related Aspects of Intellectual Property Rights”. SADC Protocol on Trade, Art 24.
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ments show the major challenges of developing countries in building their intellectual property 
system and meeting the demands of developed countries. Enforcement of intellectual property 
rights appears to have been taken mainly as the responsibility of Governments involving the use of 
law enforcement agencies. 

Challenges still remain with respect to the enforcement of intellectual property rights in the 
SADC region. To improve enforcement, the following should be considered: coordination and 
dialogue among all stakeholders; enhanced availability of clear and reliable information and ob-
jective data; harmonized definitions that would allow proper quantification of the magnitude and 
impact of international trade in counterfeit and pirated goods; sharing of experiences and practices 
to tackle counterfeiting and piracy to define the problems therein adequately ; and consistency with 
TRIPS+ enforcement and standards in member States. An example of efforts being made towards 
development of enforcement measures in SADC countries is shown in Box 1. Another parallel to 
be drawn is the example of the EAC countries

Box 1: Intellectual property enforcement: South African experience

South Africa has the most advanced enforcement regime in the SADC region. Border measures 
and fighting counterfeiting in South Africa are based on the “Counterfeit Goods Act of 1997”. The 
Act provides that the Commissioner for Customs and Excise, upon having granted an application 
to that end by the owner of an intellectual property right, will have the power to seize and detain 
counterfeit goods or suspected counterfeit goods imported into or through or exported from or 
through the Republic of South Africa during a particular period and calculated to infringe that 
intellectual property right. If a right owner has grounds to suspect that counterfeit goods are being 
imported into or exported from the Republic of South Africa, they may lay a complaint with Cus-
toms, accompanied by sufficient information and particulars from which it is possible for Customs 
to identify the alleged counterfeit goods, a power of attorney (if the complaint is done by a repre-
sentative) and prima facie evidence the goods are protected (e.g. trademark registration). A customs 
officer can only act if a warrant has been issued by a judge of the High Court or a magistrate who 
has jurisdiction in the area were an act of dealing in counterfeit goods (is likely to) is taking place. 
If during regular inspections a customs officer comes upon counterfeit goods, they have to inform 
the right owner and furnish an original inventory list of the shipment seized within three days. The 
right owner must file a criminal complaint within these days or initiate civil proceedings within ten 
working days after the notification. If no such action is initiated, Customs will have to release the 
goods.

2. Common Market for Eastern and Southern Africa

The Common Market for Eastern and Southern Africa is a Free Trade Area with 19 member 
States. It was formed in December 1994, replacing a Preferential Trade Area that had existed since 
1981. The current members of COMESA are: Uganda, Eritrea, the Democratic Republic of the 
Congo, Ethiopia, Swaziland, Djibouti, Egypt, Kenya, Madagascar, Malawi, Mauritius, the Sudan, 
Zambia, Zimbabwe, Rwanda, Burundi, the Comoros, Libya and Seychelles.
 
The COMESA intellectual property framework is in two parts. Part A, which is entitled ‘COME-
SA Policy on Intellectual Property Rights’ emphasizes the link between intellectual property and 
economic development particularly in relation to promoting innovation in developing countries. 
This part also considers the relationships between intellectual property and trade, the cultural 
industries, traditional knowledge and expressions of folklore and Information Communications 
Technologies (ICTs). Part B, which is entitled ‘The COMESA Policy on Copyright and Copy-
right-related Industries’ focuses on the need to encourage and promote copyright protection for 
socio-economic development. The objectives of Part B include increasing capacity to commercial-
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ize copyright works; creating ‘public awareness on the importance of copyright protection’ and 
encouraging research on copyright and socio-economic development. The need to curb piracy and 
copyright infringement is alluded to in this Part. Part B also mentions the imperative to promote 
a balanced copyright system that facilitates access to knowledge and learning materials. Therefore, 
access is essential to the provision of education, which, in turn, contributes significantly to the 
quality of people’s lives. Furthermore, the promotion of research is laudable as the resultant re-
search outputs will provide evidence that can be used in iterative policy and legislative processes. 
Thus, according to the COMESA Intellectual Property  Policy Framework, member States will: 

• Promote, encourage and facilitate the generation, innovation, creation, development, use, 
exploitation, commercialization and licensing of intellectual property rights as well as their 
effective protection.

• Promote and facilitate the mainstreaming of intellectual property into all COMESA poli-
cies, structures, systems, programmes and activities.

• Promote and encourage the mainstreaming of intellectual property into the economic, in-
dustrial, technological, social and cultural policies, systems, structures, programmes and ac-
tivities of the COMESA member States. 

• Take urgent measures to transform COMESA member States’ economies from being ‘raw 
material or resource-based economies’ to ‘knowledge-based and innovation-driven econo-
mies’ so as to be competitive in the global economy.

• Encourage the creation of a supportive environment for innovation and creativity includ-
ing providing incentives and funding of research and development activities, innovation, 
creativity and intellectual property education as well as the establishment of innovation or 
technology parks or intellectual property centres of excellence within COMESA member 
States. 

• Increase the awareness and effective use of intellectual property within the region, particu-
larly by the business community in sectors such as trade, industry, science and technology.

• Promote, encourage and facilitate the audit or assessment of the intellectual property rights 
of COMESA member States and their contribution to the growth and economic develop-
ment of the member States.

• Encourage innovation and creativity at all levels of economic activities of COMESA mem-
ber States as a pre-condition for accelerating cultural, social and economic development.

• Build capacity in institutions and human resources required for intellectual property inno-
vation and creativity and 

• Enhance the capacity of policy and decision makers to fully appreciate the potential benefits 
of intellectual property in cultural, social and economic development and play an active role 
in the unfolding global intellectual property arena. 

On intellectual property and trade, the COMESA Policy Framework specifies that member States 
will:

• Effectively participate in the negotiations where intellectual property issues are considered, 
whether at the international, regional or other levels in order to ensure pro-development 
outcomes for the COMESA region.
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• Facilitate the increase in regional trade in intellectual property-intensive products and the 
free flow of intellectual property rights using all the available flexibility in international and 
regional instruments.

• Develop an effective intellectual property  promotion and protection system within 
COMESA so as to create incentives for innovation and creativity as well as for foreign 
direct investment.

• Promote and encourage joint ventures, alliances or licensing of technology as a way of fa-
cilitating technology transfer to COMESA member States.

• Design programmes to promote creative input or intellectual property value chain in the 
goods produced within COMESA including branding and marketing using intellectual 
property.

• Promote the use of intellectual property in business strategies by the firms or businesses 
within COMESA in order to be competitive globally and boost export income.

• Promote the effective use and exploitation of the opportunities created by information and 
communications technology such as the Internet and e-commerce in the selling, branding 
and marketing of goods both within and outside of COMESA and

• Promote collaboration in the fight against production, manufacturing and trade in counter-
feit and pirated goods within COMESA.

The COMESA Business Council, a member-based private sector institution of COMESA, is the 
recognized regional body with the mandate as the “voice of the private sector” within the region. 
It is part of the architecture of intellectual property promotion within the region. The secretariat 
of the Business Council has established three pillars with targeted services to its membership. 
The pillars are: trade policy and business advocacy; business development services and linkages; 
and membership development services. The activities under the pillars include: business/policy 
advocacy, business partnerships and linkages, trade capacity development and promotion, business/
market information and intelligence, regional public-private dialogues. 

3. East African Community

The East African Community (EAC) comprises five countries in the Great Lakes Region: Bu-
rundi, Kenya, Rwanda, the United Republic of Tanzania and Uganda. The EAC Common Market 
Protocol provides for cooperation in areas that are necessary for the effective functioning of the 
regional Community and maximizing the benefits derived there from. The benefits derived in 
intellectual property rights are included in this definition.  The Treaty for Establishment of the 
East African Community was signed on 30 November 1999 and entered into force on 7 July 2000 
following its ratification by the original three partner States – Kenya, the United Republic of Tan-
zania and Uganda. Rwanda and Burundi acceded to the EAC Treaty on 18 June 2007 and became 
full members of the Community with effect from 1 July 2007. The EAC vision is for a prosperous, 
competitive, secure, stable and politically united East Africa. The mission is to widen and deepen 
economic, political, social and cultural integration in order to improve the quality of life of the peo-
ple of East Africa through increased competitiveness, value-added production, trade and invest-
ments. In addition, the EAC aims at widening and deepening cooperation among member States 
in, among others, the political, economic and social fields for their mutual benefit. To this extent, 
the EAC countries established a Customs Union in 2005 and a Common Market in 2010. The 
next phase of the integration will see the bloc enter into a Monetary Union and ultimately become 
a Political Federation of the East African States.
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The regional integration process in East Africa is progressing reasonably fast and smoothly com-
pared to other regions as shown by the formation of the East African Customs Union and the es-
tablishment, in 2010, of the Common Market. The negotiations for the East African Monetary 
Union, which commenced in 2011, and the fast-tracking of the process towards the establishment 
of the East African Federation all underscore the serious determination of the East African leader-
ship and citizens to construct a powerful and sustainable East African economic and political bloc.

Currently, intellectual property rights in the EAC are mainly governed by each member States’ 
legislation. For protection of intellectual property rights, stakeholders apply for protection with the 
relevant intellectual property offices in all member States, or, if applicable, use the African Regional 
Intellectual Property Organization (ARIPO) or Patent Cooperation Treaty (PCT) systems. The 
new EAC Council Directives hope to create an intellectual property rights protection system that 
allows trademarks, copyrights and patents to have effect throughout the community. A draft EAC 
Regional Intellectual Property Rights Policy on the Utilization of Public Health related to WTO 
TRIPS flexibilities and Approximation of the National Intellectual Property Legislation has been 
initiated too. Cooperation in intellectual property among EAC partner States is expressed in ar-
ticle 5(3) (k) and article 43 of the Protocol. According to the article, partner States undertake to 
cooperate in the field of intellectual property rights to: (a) promote and protect creativity and in-
novation for economic, technological, social and cultural development in the Community; and (b) 
enhance the protection of intellectual property rights.

In addition, partner States undertake to cooperate in the following areas: (a) copyright and related 
rights; (b) patents; (c) layout designs of integrated circuits; (d) industrial designs; (e) new plant va-
rieties; (f ) geographical indications; (g) trade and service marks; (h) trade secrets; (i) utility models; 
(j) traditional knowledge; (k) genetic resources; (l) traditional cultural expressions and folklore; 
and (m) any other areas that may be determined by the partner States. Furthermore, partner States 
shall: (a) put in place measures to prevent infringement, misuse and abuse of intellectual property 
rights; (b) cooperate in fighting piracy and counterfeit activities; (c) exchange information on mat-
ters relating to intellectual property rights; (d) promote public awareness on intellectual property 
rights issues; (e) enhance capacity in intellectual property; (f ) increase dissemination and use of 
patent documentation as a source of technological information; (g) adopt common positions in 
regional and international norm setting in the field of intellectual property; and (h) put in place 
intellectual property policies that promote creativity, innovation and development of intellectual 
capital. The partner States shall establish mechanisms to ensure: (a) the legal protection of the 
traditional cultural expressions, traditional knowledge, genetic resources and national heritage; (b) 
the protection and promotion of cultural industries; (c) the use of protected works for the benefits 
of the communities in the partner States; and (d) the cooperation in public health, food security, 
research and technological development.

The EAC Council shall issue directives for: (a) cooperation in the administration, management 
and enforcement of intellectual property rights; (b) the elimination of discriminatory practices 
in the administration of intellectual property rights amongst partner States. And partner States 
shall honour their commitments in respect of international agreements that relate to intellectual 
property rights.

Furthermore, the EAC Council has drafted an Anti-Counterfeit Policy and Bill to be enacted into 
law that will be enforceable across the entire region. The EAC Anti-Counterfeiting Bill intends to 
lead to an Act of the East African Community to prohibit trade in counterfeit goods, to establish 
national anti-counterfeit institutions and for connected purposes. The Bill takes precedence over all 
the laws of the partner States with respect to any matter to which its provisions relate. This means 
that should there be a conflict in the provisions of this Bill with any partner State legislation, the 
provisions of the Bill will stand. 

In addition, the EAC has the “Regional Intellectual Property Policy on the Utilization of Public 
Health-Related WTO TRIPS flexibilities and the Approximation of National Intellectual Prop-
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erty Legislation” that provides guidelines on how to amend national legislation to be TRIPS-com-
pliant, taking into account all public health-related flexibilities accorded in the TRIPS Agreement 
for optimizing the populations’ access to health products and medical devices. The policy provides 
for recommendations on what each of the partner States has to do to address the legal gaps regard-
ing intellectual property and access to medicine.

Generally, most Member States of the EAC have not yet amended their laws to utilize the flexibili-
ties provided by TRIPS. There is need for harmonization of national laws with good intellectual 
property laws at EAC level, for example, the EAC Intellectual Property Policy on Utilization of 
Health-Related TRIPS flexibilities in line with CMP. Other drafts being considered by the EAC 
include: the Draft EAC Regional Pharmaceutical Manufacturing Plan of Action (2011-2016) 
and the EAC HIV and Aids Prevention and Management Bill 2010. Thus, overall, the EAC Intel-
lectual Property Policy has laid a solid foundation for intellectual property rights protection in the 
region and endeavours to strengthen them within its partner States. However, challenges still re-
main on intellectual property in EAC with respect to: the question of claiming the priority for the 
date of registration in a given member State, conversion from national to EAC-level protection, 
the Counterfeit Bill still has a number of contentious provisions including the broad definition of 
counterfeits, issues of seizure of goods etc. The enforcement of intellectual property can, however, 
hamper access to medicines specifically considering that EAC still lacks the capacity to produce 
its own drugs.

From the foregoing, the intellectual property landscape varies markedly within the tripartite. 
Whereas COMESA and EAC have subregional frameworks, SADC still has to develop one. In 
line with the harmonization envisaged under the tripartite, the SADC framework should adapt 
the EAC and COMESA frameworks and introduce other specific issues peculiar to Southern 
Africa but harmonized with the EAC and COMESA provisions.

C. Continental and international intellectual property frameworks

The following section discusses the continental and international intellectual property frameworks 
including: AUC, ARIPO and OAPI, WIPO and WTO. It also outlines relevant aspects/compo-
nents of the European Union Intellectual Property Framework. ARIPO and OAPI are the two 
main institutions for regional cooperation on intellectual property in Africa. 

1. African Union Commission (AUC)18

In September 1999, the Heads of State and Government of the Organization of African Unity 
(OAU) issued a Declaration (the Sirte Declaration) calling for the establishment of an African 
Union, with a  view, inter alia, to accelerate the process of integration in the continent to enable 
it play its rightful role in the global economy while addressing multifaceted social, economic and 
political problems compounded as they are by certain negative aspects of globalization. The main 
objectives of the OAU were: to rid the continent of the remaining vestiges of colonization and 
apartheid; to promote unity and solidarity among African States; to coordinate and intensify co-
operation for development; to safeguard the sovereignty and territorial integrity of member States 
and to promote international cooperation within the framework of the United Nations. The Com-
mission is the secretariat of the Union entrusted with executive functions. It is composed of 10 
officials: a chairperson, a deputy chairperson, eight commissioners and staff members. The structure 
represents the Union and protects its interests under the auspices of the Assembly of Heads of 
State and Government as well as the Executive Committee. 
The AU Scientific, Technical and Research Commission has proposed a statute to establish the 
Pan-African Intellectual Property Organization (PAIPO). The statute is to establish a region-wide 

18  http://www.au.int/en/about/nutshell.
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intellectual property organization with the sole agenda of expanding intellectual property rights, 
strengthening enforcement, harmonizing regional legislation, and eventually facilitating the grant-
ing of intellectual property monopolies by a central-granting authority that may well be legally 
binding on member States. The establishment of PAIPO is discussed further in section 8 of this 
report.

The final draft statute to establish PAIPO was published in September 2012. PAIPO is intended 
to complement and supplement ARIPO and OAPI. Its objectives are very similar if not identical 
to those of the two existing regional organizations. The objectives include: promoting the harmo-
nization of the intellectual property rights systems of the African Union member States; initiating 
activities designed to help member States use their intellectual property systems to effectively fight 
intellectual property piracy and counterfeits; developing African common positions on intellec-
tual property matters – in particular, developing common positions on intellectual property issues 
relating to genetic resources, traditional knowledge, geographic indicators, expressions of folklore 
and the Convention on Biological Diversity; and helping develop and lead African intellectual 
property positions in international negotiations.

Under the statute, the organization “shall enjoy in the territory of each member State, the legal ca-
pacity accorded to legal persons under the national laws of the member States as may be necessary 
for the fulfillment of its objectives”. Article 5 of the statute sets out the objectives of the organiza-
tion as follows:

i. Ensure the effective use of the intellectual property system as a tool for economic, cultural, 
social and technological development of the continent.

ii. Contribute to the accelerated achievement of the objectives of the African Union as stated 
in the Constitutive Act of the African Union.

iii. Promote the harmonization of intellectual property systems of its member States, with par-
ticular regard to protection, exploitation, commercialization and enforcement of intellectual 
property rights.

iv. Provide common services to member States and/or regional economic communities in the 
administration and management of intellectual property rights that maximize and build 
upon the solid achievements of ARIPO, OAPI and/or WIPO.

v. Provide a forum for policy discussions and formulation, addressing political issues and 
developing African common positions relating to intellectual property matters, particu-
lar regard being given to genetic resources, traditional knowledge, geographic indicators, 
expressions of folklore, matters pertaining and arising from the Convention on Biological 
Diversity and emerging topics in the field of intellectual property.

vi. Initiate activities that strengthen the human, financial and technical capacity of member 
States to maximize the benefits of the intellectual property system to improve public health 
and eradicate the scourge of piracy and counterfeits on the continent.

vii. To foster and undertake positive efforts designed to raise awareness on intellectual prop-
erty in Africa and to encourage the creation of a knowledge-based and innovative society 
as well as the importance of creative industries including, in particular, cultural and artistic 
industries. 

viii. To lead African negotiations in the international intellectual property issues and to ensure 
the African common position.
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Article 6 further articulates the functions of the organization as follows:

i. Set intellectual property standards that reflect the needs of both the African Union and its 
member States and regional economic communities of the organization.

ii. To grant and register industrial property titles.

iii. Facilitate the realization and harmonization of national legislation and regional treaties and 
intellectual property standards in all African Union levels.

iv. Facilitate the use of intellectual property to promote creativity and innovativeness on the 
continent.

v. Assist its member States in formulating policies and addressing current and emerging intel-
lectual property issues in conformity with the objectives of the organization.

vi.  Initiate strategies that will promote and develop intellectual property systems.

vii. Strengthen the existing regional organizations or such other organizations as may be neces-
sary.

viii. Strengthen the existing collective management organizations and facilitate their establish-
ment in the member States that have no collective management organizations in the field 
of copyright and related rights.

ix. Take deliberate measures to promote the protection and exploitation of intellectual prop-
erty rights within the member States, including conclusion of bilateral and multilateral 
agreements.

x. Collect, process and disseminate relevant information on intellectual property to member 
States and support the establishment of databases on genetic resources, traditional knowl-
edge and traditional cultural expressions and folklore in order for member States to derive 
regular and maximum benefit.

xi. To develop updated policy guidelines and training modules to support member States to 
achieve world-class intellectual property systems and

xii. Do such other things as may be necessary for the achievement of the objectives of the or-
ganization.

The organization will be split into a Council of Ministers (made up of African Union member 
State Ministers in charge of intellectual property issues in each relevant member State), an Experts 
Committee (also effectively representing the African Union member States), a Board of Appeal, 
and “the Office”, which will be held by a Director General appointed directly by the Chair of the 
African Union for a 4-year term.

The African Union Commission, in its pursuit to ensure that intellectual property protection is 
managed at a continental level, has made several proposals for the establishment of PAIPO. This 
proposal is largely aimed at ensuring that intellectual property is harmonized at the continental 
level. Discussions on this matter are still ongoing but it is important to note that in such develop-
ments in other continents such as Europe, the focus is mainly giving directives for implementation 
by various regional groupings such as the European Patent Office (EPO), Office for Harmoniza-
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tion in the Internal Market (OHIM), Benelux and the European Seed and Plant Variety Protec-
tion Organisation (ESPVPO).

(a).   African Regional Intellectual Property Organization19

The African Regional Intellectual Property Organization (ARIPO), formerly the African Region-
al Industrial Property Organization, is an intergovernmental organization for cooperation among 
African States in patent and other intellectual property matters. ARIPO embodies all the aspira-
tions of WIPO in its overall objectives. ARIPO was established by the Lusaka Agreement of 1976 
following the request of English-speaking African countries for assistance in pooling resources 
together towards creating a regional body responsible for industrial property issues. A significant 
aspect of the Lusaka Agreement is that under Article 4, membership to the organization is open 
to the members States of the United Nations Economic Commission for Africa (ECA) or the 
African Union. ARIPO has the capacity to hear applications for patents and registered trademarks 
in member States that are parties to the Harare (patents) and Banjul (marks) Protocols. ARIPO 
also features a protocol on the protection of traditional knowledge, the Swakopmund Protocol on 
the Protection of Traditional Knowledge and Expressions of Folklore, signed in 2010 by 9 member 
States of the organization. The current membership of ARIPO consists of Botswana, Gambia, 
Ghana, Kenya, Lesotho, Malawi, Mozambique, Sierra Leone, Somalia, the Sudan, Swaziland, the 
United Republic of Tanzania, Uganda, Zambia and Zimbabwe. A parallel regional intellectual 
property rights system organization, Africaine de la Propriété Intellectuelle (OAPI), exists for a 
number of French-speaking African states.  

The objectives of ARIPO are, inter alia:

• To  promote  the  harmonization and development of  the  industrial property laws, and 
matters related thereto, in accordance with the needs of its members and of the region as a 
whole.

• To establish such common services or organs as may be necessary or desirable for the coor-
dination, harmonization and development of the industrial property activities affecting its 
members.

• To assist its member States in the development and acquisition of suitable technology and

• To facilitate the evolution of common views on industrial property matters.

Member States of ARIPO may choose not to recognize, in their territory, patents granted by 
ARIPO if they deem that the patents are contrary to national legislations. Overall, ARIPO is 
geared towards intellectual property harmonization on the continent. However, as of December 
2013, only two African countries had domesticated the ARIPO framework. Of the two ARIPO 
Protocols, the Harare Protocol is performing better than the Banjul Protocol in terms of domes-
tication by member States. The ARIPO framework provides the foundation for harmonization in 
the region and, thus, the region needs to investigate the reasons behind the slow uptake. The first 
step towards harmonization requires that SADC member States move towards alignment with 
ARIPO and WIPO aspirations through an update of intellectual property legislation with support 
from the two organizations.  

ARIPO Protocols: Since the Lusaka Agreement merely created the organization without elabo-
rating its powers and functions as an industrial property office, it was necessary to adopt legal 
instruments that would give ARIPO specific functions to perform on behalf of member States in 

19  See www.aripo.org.
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the field of intellectual property. These additional legal instruments are: the Protocol on Patent and 
Industrial Designs within the Framework of the African Regional Industrial Property Organiza-
tion (the Harare Protocol) and the Banjul Protocol on Marks.
 
Harare Protocol: The Administrative Council of ARIPO adopted the Harare Protocol in Decem-
ber 1982. The Protocol empowers the ARIPO Office to receive and process patent and industrial 
design applications on behalf of States party to the Protocol. The Protocol entered into force in 
1984 and the following member States are party to it (contracting parties): Botswana, the Gam-
bia, Ghana, Kenya, Lesotho, Liberia, Malawi, Mozambique, Namibia, Rwanda, Sierra Leone, the 
Sudan, Swaziland, the United Republic of Tanzania, Uganda, Zambia and Zimbabwe. Under the 
Harare Protocol, an applicant for the grant of a patent or the registration of an industrial design 
can, by filing only one application, designate any of the contracting States in which he wishes his 
invention or industrial design to be accorded protection. The Protocol requires the filing of the ap-
plication to be made with either one of the contracting States or directly with the ARIPO Office.

The ARIPO Office, on receipt of the patent application, carries out the substantive examination 
to ensure that the invention, which is the subject of the application, is patentable (that it is new, 
involves an inventive step and is capable of being applied in industry). When the application 
complies with the substantive requirements, copies thereof are sent to each designated contract-
ing States and a State may, within six months, indicate to the ARIPO Office that, according to 
the grounds specified in the Protocol, should ARIPO grant the patent, that grant will not have 
effect in its territory. The substantive examination of ARIPO applications makes an ARIPO pat-
ent a particularly strong one as the examination substantially raises its presumption of validity. For 
industrial design applications, only a formality examination is performed. If the application fulfils 
the formal requirements, the ARIPO Office registers the industrial designs, which affect designs 
in the designated States. However, the same right to communicate to the ARIPO office within six 
months that the registration may not have effect in the designated States concerned is reserved.

The Administrative Council adopted amendments to the Harare Protocol and its Implementing 
Regulations in April 1994 to create a link between the Protocol and the Patent Cooperation Treaty 
(PCT). This link, which took effect on 1 July 1994, has the following effects: (i) Any applicant filing 
a PCT application may designate ARIPO, which in turn means a designation of all States party to 
both the Harare Protocol and the PCT; (ii) The ARIPO Office shall act as a receiving office under 
the PCT for such States and (iii) The ARIPO Office may be elected in any PCT application.

The following 17 countries are party to both the Harare Protocol and the PCT: Botswana, the 
Gambia, Ghana, Kenya, Lesotho, Liberia, Malawi, Mozambique, Namibia, Rwanda, Sierra Le-
one, the Sudan, Swaziland, the United Republic of Tanzania, Uganda, Zambia and Zimbabwe. 
In 1999, the Administrative Council amended the Harare Protocol to make provisions for patent 
applications involving micro-organisms in accordance with the Budapest Treaty on the Interna-
tional Recognition of the Deposit of Micro-Organisms for the Purposes of Patent Procedures. It 
is expected that the provisions of the Protocol relating to utility models will come into force on 
1 January 2001 after their implementing regulations have been adopted by the Administrative 
Council. In November 1999, the Council further adopted amendments to provide for the choice 
of the office of filing applications, the period of protection for patents and industrial designs and 
the protection for utility models. Since 1997, the Protocol has been extensively revised in order to 
make it compatible with the TRIPS Agreement and the Trademark Law Treaty as well as make it 
more user-friendly. 

Banjul Protocol on Marks: The Protocol, adopted by the Administrative Council in 1993, establishes 
a trademark filing system along the lines of the Harare Protocol. Under the Protocol, an applicant 
may file a single application either at one of the contracting States or directly with the ARIPO 
Office and designate States in the application where he wishes his/her mark to be protected. The 
Banjul Protocol is still undergoing reforms to make it more attractive to member States as well as 
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non-member States. Proposed changes to the Protocol include the reduction of application pro-
cessing and increasing application fees.

The location of the ARIPO Office in the SADC region makes it easier for member States to seek 
technical support in policy development and harmonization. Member States and the secretariat 
should take advantage of the ARIPO office to accelerate policy harmonization. Furthermore, the 
SADC secretariat could coordinate dialogue between member States and organizations such as 
ARIPO and WIPO. 

(b).  African Intellectual Property Organization20

The African and Malagasy Patent Rights Authority was created on 13 September 1962 by the 
Libreville Agreement signed by 12 African French-speaking countries. Three principles governed 
the Libreville Agreement, namely, uniform legislation, common office and centralization of proce-
dures. The Authority dealt with patents, trademarks and industrial designs in 1977. However, the 
withdrawal of the Malagasy Republic and the need to amplify intellectual property led the found-
ing States to revise the Libreville Agreement and to create the African Intellectual Property Orga-
nization (OAPI). This was adopted through the Bangui Agreement; a new Convention signed in 
Bangui on 2 March 1977 and came into force in February 1982.  The Bangui Agreement governs 
intellectual property within six OAPI member States and serves as a national law on intellectual 
property for each of the States. The Agreement was last revised on 24 February  1999 to bring it 
into compliance with the TRIPS Agreement administered by the WTO. The new Agreement, to-
gether with its Annexes I-IX, came into force on 28 February 2002 for all member States. Annex X 
came into force on 1 January 2006. The OAPI member States are: Benin, Burkina Faso, Cameroon, 
the Central African Republic, Chad, the Comoros, the Republic of the Congo, Equatorial Guinea, 
Gabon, Guinea, Guinea-Bissau, Ivory Coast, Mali, Mauritania, the Niger, Senegal and Togo. With 
its headquarters in Yaoundé, Cameroon, OAPI works to make full use of patent rights as a factor 
of development. It has the triple mission of: issuing of protection titles, documentation and in-
formation and involvement in intellectual property development. Currently, OAPI deals with the 
following intellectual property titles under its annexes: patents (see annex 1), utility models (an-
nex 2); trademarks and service marks (annex 3); industrial designs (annex 4); trade names (annex 
5); geographical indications (annex 6); literary and artistic property (annex 7); protection against 
unfair competition (annex 8); layout-designs (topographies) of integrated circuits (annex 9); and 
plant variety protection (annex 10).  

The OAPI system is based on strategic choices of Heads of States who signed the Agreement. It 
has implemented and applied a uniform law: the Bangui Agreement and its annexes. The Bangui 
Agreement acts as a common code of intellectual property as the principles and provisions of the 
Agreement have the force of national laws in each member State.21 The intellectual property rights 
set forth in the Bangui Agreement are independent national rights, subject to the legislation of 
each member State.22 No domestic legislation is issued to give effect to the Bangui Agreement as 
it constitutes the national law in each member State. Furthermore, should there be any conflicts 
between an International Convention and the Agreement, the International Convention shall pre-
vail.23

OAPI centralizes all procedures for issuing industrial property rights such as patents, trademarks 
or service marks. There is no coexistence of national protection systems with regional systems. 
Sanctions for violations of intellectual property rights are the responsibility of the courts of each 
member State. In addition, final judicial decisions rendered on the validity of the securities in any 

20  See http://www.oapi.int/index.php/en. 
21  Agreement on Revising the Bangui Agreement, supra note 2, Articles 4§1 and 4§2.
22  Id., Article 3§1.
23  WIPO.org [1] Annex I: Patents; Annex II: Utility Models; Annex III: Trademarks and Service Marks; Annex IV: Industrial 

Designs; Annex V: Trade Names;   Annex VI: Geographical Indications; Annex VII: Literary and Artistic Property; Annex 
VIII: Unfair Competition; Annex IX: Layout Designs of Integrated Circuits and Annex X: New Varieties of Plants.
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of the member States is authoritative in all other States, except those based on public order and 
morals.

From the above, OAPI and ARIPO share the same goals and aspirations targeted at strengthen-
ing intellectual property rights through harmonization and pooling of resources. While OAPI 
offers a system that, by its nature, forces all member States to have a unified structure, for instance, 
all trademarks registered through OAPI are valid in all member States, the ARIPO system relies 
heavily on national filing systems that are very diverse. Furthermore, member States of OAPI do 
not maintain national intellectual property offices and depend solely on the authority of OAPI 
on industrial property matters, which is different from ARIPO’s approach. The African Union 
Commission has established the Pan-African Intellectual Property Organization in an effort to 
harmonize African intellectual property systems.

2. World Intellectual Property Organization24

The World Intellectual Property Organization (WIPO) is one of the 17 specialized agencies of the 
United Nations. It was created in 1967 “to encourage creative activity, to promote the protection 
of intellectual property throughout the world” by the Convention Establishing the World Intel-
lectual Property Organization, which entered into force on 26 April  1970. Under Article 3 of 
this Convention, WIPO seeks to “promote the protection of intellectual property throughout the 
world.” The 184 member States of WIPO  comprise over 90 per cent of the countries of the world 
that participate in WIPO to negotiate treaties and set policy on intellectual property matters such 
as patents, copyrights and trademarks. Headquartered in Geneva, Switzerland, WIPO currently 
administers 24 treaties and facilitates the negotiation of several proposed treaties covering copy-
rights, patents and trademarks.

WIPO is committed to the development of all global intellectual property systems. Originally 
established explicitly to promote the protection of intellectual property, but when it joined the 
United Nations family in 1974, WIPO’s objective had to be redefined as a public-interest or hu-
manitarian goal. According to Article 1 of the key Agreement establishing  the relationship of 
WIPO to the United Nations, the purpose of WIPO is to promote creative intellectual activity 
and to facilitate the transfer of technology related to industrial property to developing countries 
in order to accelerate economic, social and cultural development. Fundamentally, WIPO seeks to: 

• Harmonize national intellectual property legislation and procedures.

• Provide services for international applications for industrial property rights.

• Exchange intellectual property information.

• Provide legal and technical assistance to developing and other countries, and to facilitate 
the resolution of private intellectual property disputes and 

• Marshal information technology as a tool for storing, accessing and using valuable intel-
lectual property information.

WIPO undertakes various activities and pursues various goals. Among the strategic goals for the 
organization in 2013 were to: facilitate balanced evolution of the International Normative Frame-
work for intellectual property; provide premier global intellectual property services; facilitate the 
security of intellectual property for development and coordinate and develop global intellectual 
property infrastructure and a responsive communications interface between WIPO, its members 

24  http://www.wipo.int/portal/en/index.html.
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and all stakeholders. Through such objectives, WIPO has played a major role in shaping intellec-
tual property rules across the globe and member States, regional economic communities and orga-
nizations have benefited greatly from support in strengthening intellectual property rights systems.  

3. World Trade Organization

WTO is at the heart of the international trade agreements negotiated and signed by the bulk of 
the world’s trading nations and ratified in their parliaments. The goal of WTO is to help produc-
ers of goods and services, exporters and importers conduct their business. All SADC member 
States are also members of the WTO and are bound by the organization’s rules. The Agreement 
on Trade-Related Aspects of Intellectual Property Rights (TRIPS), an international Agreement 
administered by WTO, sets down minimum standards for many forms of intellectual property 
regulation as applied to nationals of WTO members. It was negotiated at the end of the Uruguay 
Round of the General Agreement on Tariffs and Trade (GATT) in 1994. The Agreement intro-
duced intellectual property law into the international trading system for the first time and remains 
the most comprehensive international Agreement on intellectual property to date. In 2001, devel-
oping countries, concerned that developed countries were insisting on an overly narrow reading of 
TRIPS, initiated a round of talks that resulted in the Doha Declaration. The Doha Declaration is 
a WTO statement that clarifies the scope of TRIPS and states that the latter can and should be 
interpreted in light of the goal “to promote access to medicines for all.” 

3. European Patent Organisation

The European Patent Organisation (EPO) undertakes the preparation of search reports, their pub-
lication and the examination of patent applications for compliance with the substantive require-
ments of patentability, namely, novelty, inventive step and industrial applicability. Under the system 
of intergovernmental cooperation introduced by the Convention, it is possible to file a single patent 
application, in one of the three official languages (English, French and German), and thereby ob-
tain a European patent with effect in one, several or all of the contracting States. The Convention 
established a system of law common to the contracting States and a uniform procedure for the 
grant of patents. Prior to the entry into force of the Convention, it was necessary, where protection 
of an invention was desired in a number of countries within the region, to file separate applications 
in each of those countries.

4. Office for Harmonization in the Internal Market

In the European Union, the Council Regulation (EC) No. 40/94 on the Community Trade Mark 
was adopted on 20 December 1993, and the Council Regulation (EC) No. 6/2002 on the Com-
munity Design on 12 December  2001. Together, they establish the Office for Harmonization in 
the Internal Market (Trade Marks and Designs) (OHIM), which has its headquarters in Alicante 
(Spain). The task of the Office is to administer the procedure for the registration of the (European) 
Community Trade Mark and Community Design, which have effect in the territory of the Euro-
pean Union. As regards designs, they are protected as so-called “unregistered Community design 
patents.”  Along with this intellectual property right, further protection of design can be obtained 
by registration. Application for the registration of a Community trademark or a Community de-
sign may be filed either directly with the Office at Alicante or through one of the industrial prop-
erty offices of a State member of the European Union.

6. Benelux Trademark Office and the Benelux Designs Office

The Benelux Convention on Trademarks, signed on 19 March  1962, came into force on 1 July  
1969, and the uniform Benelux Law  on  Trademarks (which  was  appended  to  the  said  Con-
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vention)  came  into  force  on 1 January 1971. The Benelux Convention on Designs, signed on 25 
October 1966, and the Uniform Benelux Designs Law (appended to the said Convention) entered 
into force on 1 January 1974, and 1 January  1975, respectively. According to Article 1 of each of 
the Conventions, the Benelux countries incorporated the Uniform Benelux Laws on Marks and 
Designs into their national legislations. They also established administrative offices in their coun-
tries, namely, the Benelux Trademark Office and the Benelux Designs Office, which have their 
headquarters in The Hague (Netherlands).  These offices have, to a large extent, a combined ad-
ministrative structure and are financially self-supporting. The registrations have effect in all the 
three member States making the Benelux (Belgium, the Netherlands and Luxembourg). There 
are no national procedures in the Benelux countries for the registration of marks or the deposit of 
industrial designs.

7. Eurasian Patent Organization

The Eurasian Patent Convention entered into force on 12 August 1995. The treaty establishes a 
new intergovernmental organization called the Eurasian Patent Organization. Once operations 
have begun, the treaty will allow nationals of any country to obtain patents of invention from the 
Eurasian Patent Office to be established in Moscow. Such regional (Eurasian) patents will have 
effect in all countries of the Eurasian patent system.

The Convention provides for modalities of applying for and obtaining Eurasian patents as well as 
for their legal effects: patented inventions can be used only with the authorization of the holders of 
the patents. Subject to the payment of a yearly renewal fee, any Eurasian patent can be enforced for 
20 years. The Eurasian Patent Office establishes a scheme for harmonization in the field of patents 
for former Soviet Union Republics.

D. Harmonization of intellectual property rights policies

Generally, the harmonization of policies and legal and regulatory frameworks create 5 common 
standards and approaches at international, regional or bilateral levels. As intellectual property is 
increasingly becoming a valuable asset internationally, the harmonization of intellectual property 
policies, laws and regulations has become necessary at all levels and countries are working on en-
suring that the frameworks are as closely aligned as possible. Initiatives towards stronger economic 
cooperatives have included harmonization of policies, laws and regulations.

1.  International level
At the international level, harmonization of intellectual property laws and regulations is largely 
through WIPO and WTO. Through its mission, WIPO promotes international cooperation in the 
creation, dissemination, use and protection of works of the human mind for the economic, cultural 
and social progress of all mankind. This contributes to creating a balance between the stimulation 
of creativity worldwide by sufficiently protecting the moral and material interest of creators on one 
hand, and providing access to the social, economic and cultural benefits of such activities world-
wide on the other hand. Furthermore, the cooperation for development programme under WIPO 
is closely interwoven with governmental and intergovernmental cooperation, including the agree-
ment with WTO where the former assists developing countries in the implementation of TRIPS, 
which sets minimum standards for many forms of intellectual property regulation as applied to 
nationals of WTO members.25 This is the basis of international harmonization in intellectual prop-
erty in a way that is transparent and efficient. WTO and WIPO provide the broadest possible base 

25  World Trade Organization.



24

throughout the world as well as availability of several advisory bodies and, with their policies on 
public outreach, they are better placed to deal with harmonization at an international level.26 

2. Regional level

The harmonization of national laws27 in the European Union shows another level of developing 
and maintaining common standards. It is implemented through European Union directives and 
various key directives in the field of intellectual property are in place. In addition, the European 
Patent Organization, as well as the Benelux Trademark Office and the Benelux Designs Office, 
provide platforms for harmonization. Another regional framework is the Eurasian Patent Orga-
nization, which establishes a scheme for harmonization in the field of patents for former Soviet 
Union Republics. The discussion on ARIPO and OAPI and the initiatives under COMESA, EAC 
and SADC covered key aspects of harmonization on the continent.

3. Bilateral level 

At the bilateral level, countries have developed mechanisms for cooperation on intellectual prop-
erty. For example, in 2008, the Canadian Intellectual Property Office and the Intellectual Property 
Office of the United Kingdom established a number of collaborative projects under the Vancouver 
Group. The Vancouver Group aims to: share information and experiences on common issues and 
areas relevant to managing a mid-sized national intellectual property office and contribute to a 
more effective multilateral approach to work sharing. Through its focus on the four main areas of 
mutual exploitation, business performance reporting, economic research and trademarks business 
processes, the Vancouver Group aims to protect intellectual property in the two countries.  

Similarly, in North and Southern America28, harmonization is through the Andean Pact or the 
Cartagena Agreement (Decision 486 also known as the Common Intellectual Property Regime), 
which was concluded in 1969. Even though matters not covered by Decision 486 remain governed 
by the provisions of national laws, its provisions operate a far-reaching harmonization of the in-
dustrial property legislation in the Andean Group countries. In addition, the Common Market 
of the South established in 1991 concluded a Protocol for the Harmonization of Norms Relating 
to Marks and Geographical Indications. A free trade agreement concluded between Colombia, 
Mexico and Venezuela in 1994 includes a special chapter (XVIII) on intellectual property. The 
provisions contained in this chapter deal, in particular, with copyright and related rights, marks, 
geographical indications and appellations of origin, trade secrets and plant breeders’ rights, and the 
enforcement of those rights. Furthermore, the North American Free Trade Agreement between 
the United States of America, Canada and Mexico entered into force on 1 January 1994 provides 
for adequate and effective protection and enforcement of intellectual property rights. Similarly, 
harmonization of intellectual property in Asia29 hinges on the ASEAN Framework Agreement on 
Intellectual Property Cooperation signed in 1995 and the Hanoi Plan of Action of 1997. The Plan 
includes measures related to regional intellectual property cooperation, thus reaffirming that intel-
lectual property forms an integral part of the ASEAN leaders’ commitment to greater economic 
integration.

Since intellectual property deals with trade and economic development of the global economy, 
one of the key issues that WIPO and WTO must concern themselves in harmonization is the 
establishment of highly-transparent international protection rules and greater efficiency on inter-
national rights acquisition. It is also highly desirable that intellectual property systems should be 
geared towards the new society in the use of technology innovation. In this regard, particular atten-

26  WIPO Handbook, WIPO Publication 489 (E), ISBN 978-92-805-1291-5.
27  EU Directives on Intellectual Property.
28  WIPO Handbook, WIPO Publication 489 (E), ISBN 978-92-805-1291-5.
29  WIPO Handbook, WIPO Publication 489 (E), ISBN 978-92-805-1291-5.
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tion should be paid to information and communications technology (ICT) and biotechnology and 
medical technologies, as adequate and proper protection for patents dealing with these technolo-
gies will be of uttermost importance for the future development of the society.
In this process, consideration for future development of intellectual property should take cogni-
zance of geographical universality of networks. Further, international harmonization of industrial 
property should be geared towards the development of an attractive international business environ-
ment that respects intellectual property rights. Important in these trends of intellectual property 
harmonization should be the use of intellectual property rights to hasten investments, technology 
transfer, as well as to contribute to the orderly development of the world economy.30 

Internationally harmonized grant and registration systems such as the Patent Cooperation Treaty 
(PCT) and the Madrid System have proved successful in patents and trademarks harmonization. 
These, however, need a strong complement from regional systems such as ARIPO, OHIM and 
OAPI.

E. Summary 

This chapter has shown that the protection of intellectual property is strategically important for 
businesses. Continental and international organizations have developed mechanisms to shape 
the global intellectual property environment and protect the abuse of intellectual property rights. 
WIPO leads the creation and maintenance of a harmonized intellectual property policy environ-
ment throughout the world and the TRIPS framework is the common denominator worldwide. 
Within Africa, ARIPO and OAPI are the two main institutions for cooperation on intellectual 
property and they work closely with WIPO and their systems are aligned to the international 
framework. At regional level, the EAC-COMESA-SADC tripartite seeks to create a harmonized 
policy environment in all sectors, including intellectual property and this will eventually lead to a 
uniform environment in all countries. The SADC region still has more to do in developing a com-
prehensive regional framework on intellectual property. The SADC policy framework, harmonized 
under the tripartite, will facilitate harmonization of national policies of intellectual property. As 
shown in this review, COMESA and EAC already have frameworks. 

30  Towards International Harmonization of Industrial Property Rights, by Japan Patent Office, 2006.
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III. Status of intellectual property rights protection 
in the SADC region

A. Overview of national intellectual property policies and laws in 
SADC member States

This chapter is an overview of intellectual property policies and legislations in SADC member 
States (see annex 1). It highlights, on a country-by-country basis, the intellectual property policy 
framework and the related infrastructure. The chapter deals with the vital issues for policy har-
monization and alignment of national frameworks with regional and international intellectual 
property mechanisms. 

1. Angola

Angola has a basic intellectual property rights protection system. Angola’s National Assembly ad-
opted the Paris Convention for the Protection of Industrial Property in August 2005, incorporat-
ing the 1979 text and the Patent Cooperation Treaty concluded in 1970 and amended in 1979 and 
1984.31 The Ministry of Industry administers intellectual property rights for trademarks, patents 
and designs under the Industrial Property Law 3/92. The Ministry of Culture regulates authorship, 
literary and artistic rights under the Copyright Law 4/90. Angola is a member of WIPO. 

The fee for each patent petition varies by type of request.32 Generally, Angola’s intellectual property 
legislation predates TRIPS. The patent office provides for substantive examination of patent ap-
plications, but like other SADC member States, it does not have the necessary staff to conduct the 
required substantive examination. Issuance of compulsory licences is made on grounds of failure to 
work, as well as failure to meet demand and on grounds of public interest, national security, public 
health, and in the interests of the economy. No exceptions or other flexibilities are provided for. 

The status of Angola’s intellectual property rights system is at the developmental stage in terms 
of sufficiency of legislation and effectiveness. There is need to undertake a detailed intellectual 
property audit in order to establish the exact gaps in Angola. However, a review of the intellectual 
property status indicates that there is need for Angola to revise its intellectual property laws to 
bring them in line with the TRIPS Agreement. Angola should consider joining ARIPO in order 
to tap on expertise. Furthermore, efforts should be made to create a semi-autonomous intellectual 
property office with an expanded staff complement to include at least two examiners with technical 
backgrounds, and an ICT expert to support the computerization activities of the office. In addition, 
the current office should enhance relevance through being proactive so as to become relevant to the 
economic development needs of Angola. The linkages between the intellectual property office and 
other stakeholders should be established. The intellectual property policy in Angola, alongside the 
implementation of its intellectual property statutes, should be expedited. 

2. Botswana

Intellectual property issues in Botswana are governed by post-TRIPS legislation and the main 
intellectual property laws are: the Industrial Property Act enacted in 1996, and the Copyright and 
Neighbouring Rights Act of 2002, amended in 2005, for the protection of copyright and related 
rights. The national laws and regulations pertaining to anti-piracy measures and copyright enforce-

31  See http://www.howwemadeitinafrica.com/angola-business-and-investment-climate-overview/.
32 



27

ment include the Copyright Arbitration Panel 6 of 2006 and the Customs and Excise Duty Act. 
Copyright in Botswana is also protected through international treaties, conventions and protocols 
as provided in Section 36 of the Copyright and Neighbouring Rights Act. The country’s Industrial 
Property Act is aligned to international trends. With respect to patents, Botswana is a member of 
the Patent Cooperation Treaty. In addition, the Act covers applications and procedures for patents 
and allows for pre-grant oppositions of patents. Patent applications are examined through ARIPO 
since Botswana is a member. Provision is made to issue compulsory licences on account of failure 
to supply the domestic market on reasonable terms, and for government use orders.33 With respect 
to Marks, Botswana is a member of the Madrid Protocol. The Office of the Registrar of Compa-
nies and Intellectual Property has always been a statutory body under the Ministry of Trade and 
Industry, which is responsible for the management of intellectual property including copyright in 
Botswana. In order to consolidate its intellectual property, a Technical Committee on Intellectual 
Property Rights was established. 

The Copyright Act of Botswana provides for civil remedies, criminal sanctions and other rem-
edies for protecting copyright holders in case of copyright infringement. The Act provides for the 
establishment of the Copyright Office, establishment of a Collective Management Organization, 
introduction of a levy on technical devices, the use of a hologram device as a tool to curb piracy and 
the establishment of a Copyright Arbitration Panel.

Botswana is a member of the Berne Convention on the Protection of Literary and Artistic Works, 
WTO TRIPS, WIPO Copyright Treaty (WCT) in force since 27 January 2005 and WIPO Per-
formances and Phonograms Treaty (WPPT). However, there are no specific provisions concerning 
internet copyright infringement under the copyright law of Botswana.34 Although Botswana has 
no intellectual property policy, the Government has initiated the process of developing one with 
the assistance of WIPO. It has also developed a National Intellectual Property Development Plan/
Strategy meant to improve the country’s intellectual property landscape. The intellectual property 
challenges in Botswana include: lack of a national intellectual property policy, low levels of aware-
ness and utilization of intellectual property rights by SMEs and lack of technical skills in patent 
drafting. To address some of these challenges, the Government of Botswana has recognized the 
importance of intellectual property in its national vision, Vision 2016 which envisages Botswana 
as a productive and innovative nation. Intellectual property will be critical in the achievement of 
this vision and to transform Botswana from being a resource-based economy to a knowledge-based 
one. 35

In summary, the intellectual property rights system in Botswana is reasonably well developed 
and has modern legislation. The country has domesticated regional and international treaties. The 
country has TRIPS-compliant laws and the intellectual property offices are semi-autonomous. 
However, the intellectual property office is poorly staffed and, thus, cannot efficiently discharge 
its responsibilities. Therefore, there is need for staff training and to establish the infrastructure to 
enable the development of technologies in the lines recommended in this report under Innova-
tion Structures. Capacity building and intellectual property infrastructure development will greatly 
complement the current initiative to strengthen the Botswana Office semi-autonomous.

3. Democratic Republic of the Congo36

The Democratic Republic of the Congo is still using an Industrial Property Law issued in 1982 and 
a Literary and Artistic Work Law issued in 1986. All its legislation pre-dates TRIPS and, thus, is 
not compliant with the Agreement. The country is party to the Berne Convention of 1886 for the 
Protection of Literary and Artistic Works and, since 31 January  1975, the 1883 Paris Conven-

33  See generally, http://www.ip-watch.org/2012/09/20/a-brief-look-at-botswanas-new-ip-law/.
34  See Alphonsus Neba, IPR and Technology Transfer from Research and Higher Education Institutions: Snapshots from 

Southern Africa.
35  Report on the IP Situation in Botswana, CIPA
36  WIPO website, http://www.wipo.int/wipolex/en/outline/cd.html 
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tion for the Protection of Industrial Property. As regards industrial property, the legislative reform 
culminated in Law No. 82-001 of 7 January  1982 on Industrial Property. With respect to the 
reform of the Law on Literary and Artistic Works, this led, four years later, to the Ordinance Law 
No. 86-033 of 5 April 1986 on the Protection of Copyright and Neighbouring Rights. Both legal 
instruments are currently in force. However, from 1982 to date (1982 for industrial property and 
1986 for literary and artistic works), legislative action in the Democratic Republic of the Congo 
concerning both areas has seen no progress.

The country has been both a member of WIPO since 28 January  1975 and WTO since 1 January 
1997. In addition to the aforementioned Paris and Berne conventions and, among the 22 intel-
lectual property treaties administered by WIPO, the Democratic Republic of the Congo has ac-
ceded, since 29 November 1977, to the Convention for the Protection of Producers of Phonograms 
against Unauthorized Duplication of their Phonograms (Geneva Convention, 1971). Similarly, the 
country is party to the Singapore Treaty on the Law of Trademarks.

The intellectual property rights system in the Democratic Republic of the Congo has not devel-
oped much in recent years. The country’s outdated laws neither conform to international standards 
nor cover newer intellectual property areas such as utility models. There is need for intellectual 
property auditing to isolate details on the deficiency in the system. The intellectual property office 
is poorly developed and only limited to registration of a few foreign intellectual property titles and 
there is low awareness on intellectual property issues. Furthermore, the Democratic Republic of the 
Congo does not belong to any other regional organizations and cannot benefit from membership 
of these regional arrangements. The potential for intellectual property development in the country 
is high given its vast mineral resources. The potential is even greater in the area of copyright since 
the Democratic Republic of the Congo is endowed with talent in the field of music. Overall, the 
county will need to revamp its intellectual property system for compliance with contemporary 
development trends.

4.  Lesotho
Intellectual property protection is regulated by the Industrial Property Order No. 5 of 1989 and 
the Copyright Order No. 13 of 1989, which conform to the standards set out in both the Paris 
and Berne conventions respectively. The law protects patents, industrial designs, trademarks and 
copyright. The courts of law enforce copyrights. The pre-TRIPS legislation makes provision for the 
issuance of compulsory licences for failure to work locally, in the public interest and national secu-
rity, research exceptions, but not for early working and the exhaustion principle has only national 
application.

Patent and design protection are obtainable via national filings or by way of ARIPO applications. 
Lesotho is a member of the Patent Cooperation Treaty (PCT) and of ARIPO. No adequate steps 
have been taken to implement and enforce the WTO TRIPS Agreement and the Government 
has not signed and ratified the WIPO Internet Treaties.37  Copyright law in Lesotho subsists 
automatically; there is no provision for the registration of copyright protected works. Copyright 
subsists on an author’s original literary, artistic and scientific works.

In general, there is no documented knowledge diffusion that can be traced with patent data in the 
country. There is a very low level of patenting by nationals. The biggest challenge is that there is 
no government funding for research and development. The intellectual property legislations have 
enforcement provisions. However, enforcement is limited, with several challenges that range from 
lack of capacity to uncoordinated efforts.38 

In addition, Lesotho has developed a draft policy on intellectual property and strategy. The vision 
of this policy includes: coordination of intellectual property activities and promotion of innovation. 

37  US State Department 2011, http://www.state.gov/e/eb/rls/othr/ics/2011/157310.htm 
38  Lesotho presentation
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The policy brings together key ministries and private sector institutions that have interests in intel-
lectual property, such as ministries of Education, Agriculture, Health, Science and Technology, and 
Small and Medium-sized Enterprises. This encourages the leveraging of Lesotho’s economy from 
being raw material- or resource-based to knowledge-based. The objective is to put at centre stage 
capacity building of institutions for intellectual property innovation.   

The Registrar’s Office in the Ministry of Law, Constitutional Affairs and Human Rights is the 
intellectual property office. There is urgent need to streamline the patent office so that it can only 
deal with the core functions of an intellectual property office. There is need to create a semi-auton-
omous institution. There is an established inter-ministerial committee that is driving the proposed 
National Intellectual Property Plan for Lesotho (the committee is composed of ministries such 
as Trade and Industry, Education, and Science and Technology). It would be ideal if the same 
committee is to be tasked with delinking the services in future. There is limited teaching of intel-
lectual property issues at the National University of Lesotho in Roma; the teaching of intellectual 
property forms part of the curriculum for law students only and other relevant disciplines like 
engineering are not included. There is need to extend it to other institutions as well. The technical 
schools/ schools of technology should also introduce intellectual property in their curricula and 
indeed within all schools. 

Lesotho has a good practice of utilizing ARIPO for its search and examination of patent ap-
plications, however, this facility can be better utilized if the intellectual property office recruited 
additional experts especially in the area of ICT where Lesotho is lagging, and one or two techni-
cal experts to support patent information dissemination activities. In the recent past, the Lesotho 
Intellectual Property Office has been very active in creating awareness on the importance of intel-
lectual property for economic development, but these awareness activities need to be matched with 
the development of appropriate innovation infrastructure. The office should also be encouraged to 
closely look into the TRIPS flexibilities so that they can be utilized to improve the accessibility of 
essential drugs and medicines. There is an influx of Chinese merchandise into the country and this 
too calls for more stringent enforcement mechanisms. This is particularly important given the geo-
graphical position of Lesotho, which is entirely surrounded by an economic giant – South Africa. 
Furthermore, the large gaps in Lesotho’s outdated laws that are also non-TRIPS compliant need 
to be addressed.

5.  Madagascar

Madagascar’s intellectual property regime is governed by pre-TRIPS legislation, which entails 
both formal and substantive examination of patent applications. However, substantive examina-
tion is currently not carried out as the office has no qualified examiners. The country’s intellectual 
property system is administered by the Malagasy Industrial Property Office (OMAPI) in the case 
of industrial property, and the Malagasy Copyright Office (OMDA) in the case of literary and ar-
tistic works. Madagascar subscribes to a number of WIPO-administered treaties, such as PCT, the 
Berne Convention for the Protection of Literary and Artistic Works, the Convention for WIPO 
Establishment, the Paris Convention for the Protection of Industrial Property, the Protocol Relat-
ing to the Madrid Agreement Concerning the International Registration of Marks, the Singapore 
Treaty on the Law of Trademarks, the Nairobi Treaty on the Protection of the Olympics Symbol, 
and the Beijing Treaty on Audio-Visual Performances.

The intellectual property rights system in Madagascar is developing slowly compared to other 
countries in the region. The intellectual property laws are outdated and non-TRIPS compliant. The 
country withdrew from OAPI and currently does not belong to any regional intellectual property 
organization in Africa and, thus, cannot benefit from the technical support offered by such orga-
nizations. Madagascar requires a comprehensive plan to revamp its intellectual property system, as 
well as to develop appropriate infrastructure and to link the intellectual property framework to the 
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country’s development aspirations. The development of relevant intellectual property policies will 
be a vital step in the process.

6.  Malawi

Malawi’s Patent Law dates back to the 1890s and the Trademark Law to the 1960s. Patent protec-
tion is provided under pre-TRIPS legislation. The Patent Act 1958 (Cap 49:02) sets out to make 
provisions relating to patents for inventions and for other purposes incidental thereto. The Act is 
administered by the Registrar of Patents nominated by the Minister Responsible to Head the Pat-
ents Office as provided for in Part I of the Act. Apart from defining an intervention, the Act does 
not offer guidelines on what is patentable subject matter in Malawi and does not include excep-
tions to patentability. Patent and design protections are obtained via national filings in Malawi and 
by way of an ARIPO filing. A patent specification in the English language is required. Patents in 
Malawi must be registered through an agent. 

The Trademark Law of Malawi does not provide for service marks. Trademarks are registered pub-
licly following an advertisement and a specified period of no objection. The Ministry of Industry 
and Trade has been working with the Registrar General and ARIPO to align relevant domestic 
legislation with the WTO TRIPS Agreement. The Copyright Society of Malawi, with financial 
and technical support from the Norwegian Reprographic Rights Organization, has reviewed the 
Copyright Act 1989 to align it with the TRIPS Agreement as well as the WIPO Internet Treaties, 
the Beijing Treaty for the Protection of Audiovisual Performances and the Marrakesh Treaty. The 
Government of Malawi has signed and adheres to bilateral and multilateral investment guarantee 
treaties and key agreements on intellectual property rights. Malawi is a member of the Convention 
Establishing the Multilateral Investment Guarantee Agency, WIPO, the Berne Convention and 
the Universal Copyright Convention. The Copyright Society of Malawi was established in 1992 
and administers the 1989 Copyright Act, which protects copyright and “neighbouring rights” in 
Malawi. The Registrar General administers the Patent and Trademarks Act, which protects in-
dustrial intellectual property rights in Malawi. A public registry of patents and patent licences is 
maintained.

The status of Malawi’s intellectual property rights system is similar to the majority of other least 
developed countries in terms of outdated laws with inadequate coverage of intellectual property 
rights. However, Malawi is presently developing its first-ever Intellectual Property  Policy. The 
Policy aims to stimulate, generate, protect and commercialize intellectual property rights as an eco-
nomic tool for wealth creation in all the sectors of the economy, encourage public and private in-
stitutions in Malawi to adapt their own intellectual property policies, and integrate the intellectual 
property system into the Government’s development strategies39. Prior to this development, the 
country did not have a policy on the use, management and administration of intellectual property 
rights to accelerate its socio-economic and technological development endeavours.40 The thrust 
of the Policy is to provide a vision for the use of the intellectual property  system to enhance the 
country’s development agenda. The Policy provides the necessary framework for ensuring that the 
generation, protection and commercialization of intellectual property rights are used as a tool for 
wealth creation so that the intellectual property system effectively contributes to the sustainable 
socioeconomic and technological growth of the country.41

The intellectual property authority in Malawi still retains the status of being a general registration 
office administered under the Attorney General’s Office. Overall, the intellectual property laws of 
Malawi are old and non-TRIPS compliant but currently there are efforts to revamp them so that 

39  See Alphonsus Neba, IPR and Technology Transfer from Research and Higher Education Institutions: Snapshots from 
Southern African, See Also A. 2008. An Analysis and Review of Intellectual Property System in Malawi. Report Submitted to 
the Training and Advisory Program on Intellectual Property Rights in the Global Economy for the Least Developed Countries, 
Stockholm, Sweden, 2-22 November Malawi, 2008.

40  Id.
41  Id.
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they are modern and TRIPS compliant. The restructuring of the intellectual property office and 
delinking it from the Government are important steps in strengthening the intellectual property 
framework. The level of awareness on intellectual property in Malawi is reasonable but the rela-
tionship between intellectual property and industrial development is not well understood. This is 
an area that requires urgent focus. The copyright situation in Malawi, which is under the adminis-
tration of the Copyright Society, seemingly out stages the sluggish development of an intellectual 
property  office. There is, however, a higher opportunity for intellectual property development in 
Malawi and this should take into account the Intellectual Property  Policy, auditing and  operation-
alization of the new Intellectual Property Acts once they are put in place.

7.  Mauritius

Mauritius adopted the Patents, Industrial Designs and Trademarks Act 2002 in order to align 
the country’s legislation to TRIPS. The Act protects patents, inventions, industrial designs, marks 
(i.e. trademarks, service marks and collective marks), trade names, layout designs of integrated 
circuits and geographical indications. Registration is done through the Office of the Controller of 
Industrial Property (the “Controller”). Copyright is not accommodated within the definition of 
intellectual property, but it is recognized and protected under Mauritian law. Two additional Acts, 
the Layout-Designs (Topographies) of Integrated Circuits Act 2002 and the Geographical Indica-
tions Act 2002 were enacted but are yet to come into force.

Mauritius is a member of WIPO, and signatory to the Paris Convention for the Protection of 
Industrial Property, the Universal Copyright Convention and the Berne Convention. Intellectual 
property is increasingly recognized as an economic asset as Mauritius moves towards a knowledge-
based economy. The capacity to tap into the intellectual property assets will be a determining factor 
in the development of the economy during the next decade. An Intellectual Property Development 
Plan  was developed with the assistance of WIPO in 2009. The Plan seeks to ensure, among other 
things, intellectual property enforcement. In recent years, potential users as well as generators of 
intellectual property have developed the technical capacity and know-how to use it as a tool to 
promote research, innovation, investment and economic growth.42 Mauritius has been very proac-
tive in updating its intellectual property legislation, making it one of the most progressive member 
States in terms of national intellectual property regimes. In order for Mauritius to be active in the 
area of intellectual property within the region and internationally, it should subscribe to ARIPO as 
well as become party to WIPO treaties and conventions.

8.  Mozambique43

Mozambique’s intellectual property legislation is TRIPS-compliant and the legal instruments in 
copyright include: Law on Copyright and Related Rights – Law No. 42/01 of February 27, 2001; 
Regulation on the Compulsory Affixing of Seals to Phonograms – Decree No. 27/2001 of Sep-
tember 11, 2001; Regulation on Implementation and Feasibility Rules in Decree No. 27/2001 of 
September 11, 2001 and the Ministerial Order No. 8/2003 of 15 January  2003.

Industrial property was regulated by the Portuguese Industrial Property Code, approved by De-
cree No. 30679 of 24 August 1940 and extended to other overseas provinces of the time by Order 
No. 17043 of 20 February 1959. In addition to these rules, the Government of Mozambique has 
acceded to a number of regional and international organizations active in intellectual property, in 
particular WTO, WIPO and ARIPO. Mozambique has acceded to the Berne Convention for 
the Protection of Literary and Artistic Works of 1886; TRIPS and the Annex to the Marrakesh 
Agreement, which set up WTO. As a member of ARIPO, the country is party to the Harare Pro-
tocol on Patents and Industrial Designs. It is also party to the Patent Cooperation Treaty of 19 
June 1970 and its implementing regulation of 1 January 1993, concerning the international reg-

42   Mauritius Trade Easy website, http://www.mauritiustrade.mu/en/intellectual-property-policy. 
43  WIPO website, http://www.wipo.int/wipolex/en/text.jsp?file_id=202233.
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istration of patents and utility models, through Resolution No. 35/99 of November 1999; Agree-
ment on Trade-Related Aspects of Intellectual Property Rights and the Annex to the Marrakesh 
Agreement, which set up WTO.

Mozambique does not have a National Intellectual Property Policy. However, the Constitution 
of Mozambique enshrines rules and principles on the right to creativity and to the protection of 
property created by the mind. Grounded on these constitutional provisions, apt rules and principles 
are embodied in a range of legal instruments establishing the legal regime governing the grant and 
protection of copyright and related rights, industrial property and the accession to the principal 
regional and international legal instruments on intellectual property. 

The intellectual property system in Mozambique is run by the Mozambique Institute of Intellec-
tual Property. Until recently, the laws of Mozambique were based on an old Portuguese Industrial 
Code. Intellectual property enforcement regimes in Mozambique are weak and, given its large sea 
frontier, the need for appropriate enforcement mechanisms becomes mandatory. In recent years, 
Mozambique has embarked on an industrialization drive, and this will need supportive innovation 
structures that are currently lacking. 

There is political will for the protection of intellectual property in Mozambique but this needs 
to be supported by a well-equipped intellectual property office with appropriate staff currently 
unavailable in the concerned Institute. The linkage between the intellectual property office and 
industries is being carried out through Patent Promotion Units. However, lack of expertise has 
delayed this project. Although the country is a member of ARIPO, it is yet to accede to the Banjul 
Protocol on Marks. 

9. Namibia

The legislation that protects Copyright in Namibia is the Namibian Copyright and Neighbour-
ing Rights Protection Act (Act 6 of 1994). The Act was amended in 2001 and is undergoing fur-
ther review. The Ministry of Information and Communication Technology is the custodian of the 
Copyright Act. The Directorate for Audio-Visual Media and Copyright Services deals with the 
day-to-day activities related to copyright issues. Namibia is a member of the Berne Convention 
for the Protection of Literary and Artistic Works. It is also a signatory to the two WIPO Internet 
Treaties (WCT and WPPT of 1996). With respect to industrial property, the Ministry of Trade 
and Industry has been the custodian of the Industrial Property Office in Namibia responsible for 
the registration, recording, maintenance and administration of industrial property rights. Recently, 
however, there has been an initiative for the establishment of an intellectual property rights regu-
latory institution – the Business and Intellectual Property Authority – pending the enactment of 
enabling legislation. It will become an independent authority on business and intellectual property 
matters. This will ensure that the use of intellectual property rights promotes national developmen-
tal objectives and the industrialization strategy.

Namibia recently updated its intellectual property rights system in 2013 to make it TRIPS compli-
ant. Furthermore, a decision has been made to establish a semi-autonomous intellectual property 
office and the Industrial Property Act No. 1 of 2012 has been enacted. The implementation of the 
Act is awaiting the promulgation of regulations. These developments will inevitably lead to the 
development of an Intellectual Property Policy to be preceded by an audit. The audit is required 
to precede the establishment of an effective intellectual property authority, relevant innovation 
structures, and enforcement regimes including quasi-judicial administrations. The process has been 
tedious as it included movement from a South African-controlled intellectual property system to a 
department in the Ministry of Trade and Commerce, and now to a semi-autonomous agency. The 
immediate requirements, therefore, include recruitment and training of experts in various areas. 
Namibia is fairly well-represented in WIPO treaties and conventions. Like all other SADC coun-
tries, awareness continues to be required in line with the intellectual property development process. 
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10. Seychelles44

The main intellectual property protection laws in Seychelles are: the Copyright Act, Chapter51 
(1991), the Patents Act, Chapter 156 (1991) and the Trade Marks Decree, Chapter 239 (1991). All 
these laws contain provisions that lay down the procedures and measures for dealing with infringe-
ment of intellectual property rights.  The three laws are administered by two different ministries. 
Patents and trademarks fall under the administration of the Office of the Registrar General. The 
Copyright Act falls under the purview of the Department of Culture. In addition to the Registrar 
General’s Office and the Department of Culture, there are also several intellectual property rights 
stakeholders such as the Judiciary, the Police, Customs, the Small Enterprise Promotion Agency 
and the National Arts Council.

Efficient and effective protection of intellectual property rights is considered vital by the Govern-
ment for promoting foreign investment, the transfer and dissemination of technology, and protect-
ing local businesses and artists as well as facilitating the integration of the Seychelles’ economy into 
the regional and global economies. Seychelles has been a member of WIPO since March 2000. In 
addition, it is a contracting party to the Paris Convention for the Protection of Industrial Property 
and the Patent Cooperation Treaty  in November 2002. Seychelles is in its final stages of accession 
to WTO.

The laws that are currently in force are outdated and not sufficient. Seychelles is in the process of 
strengthening and updating its laws. Nevertheless, the Government recognized that there were 
shortcomings in intellectual property development and enforcement in the country and has tak-
en various steps to improve the situation. Seychelles, in 2010, undertook an intellectual property 
system evaluation and needs assessment. The mission objectives were to assess the intellectual 
property system, identify weaknesses, constraints and opportunities and make concrete proposals 
with the view to define specific needs-oriented activities and projects for implementation within 
the Intellectual Property Development Plan to enhance Seychelles’ capacity to create, protect and 
make strategic use of intellectual property rights and assets for economic growth and development. 

Following the Intellectual Property Development Plan, the Government signed a Memorandum 
of Understanding with WIPO in November 2010. The aim of the memorandum is to delineate 
a framework of cooperation geared towards the implementation of the Intellectual Property De-
velopment Plan in a manner to ensure that activities are successfully executed and that there is 
good coordination between the various stakeholders to better enable the Government to protect, 
encourage and enable the use of the intellectual property system to complement the country’s de-
velopment strategies.

Seychelles, like Mauritius, is not a member of ARIPO and thus can not access the available tech-
nical support. It’s main IP challenges include; outdated laws, lack of expertise and lack of staff. In 
addition, membership to WIPO treaties also needs to be considered for selected treaties of interest. 
The establishment of intellectual property infrastructure is required as well as the development of 
a National Intellectual Property Policy to operationalize intellectual property legislations. 

11. South Africa

South Africa has a well-developed intellectual property policy legal and regulatory framework. 
The Patents Act has been amended to become TRIPS-compliant, extending the patent term to 
20 years (from a previous 16).  Currently, South African intellectual property legislation has 18 
legislations governing intellectual property rights including: the Patent Acts 1978, Trade Marks 
Act 1993, Copyright Act 1978, Designs Act 1993, and the Intellectual Property Laws Amend-
ments. Policy formulation and implementation for patents, trademarks, designs, and copyright is 

44  See generally,  U.S. State Department: Seychelles http://www.state.gov/e/eb/rls/othr/ics/2013/204905.htm 
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carried out by the Department of Trade and Industry. The department is also responsible for the 
registration of property rights, examination of materials and adjudication, in conjunction with the 
Companies and Intellectual Property Registration Office. It is important to note that South Africa 
is a non-examining country. It does not inspect creations for novelty. The responsibility for ensur-
ing that the application is valid resides with the applicant. A patent is registered if it meets the 
stipulated formalities for registration. 

The South African intellectual property rights system is arguably the most advanced in the region 
and the legislation is on par with international trends and in line with all requirements. However, 
South Africa is not a member of ARIPO, a step that would enhance harmonization in the region. 
While South Africa has a relatively developed intellectual property system, and for the purposes 
of TRIPS is considered as a developed country, it is equally poorly staffed and, for many years, the 
system of substantive examination has never been under its consideration and, hence, the lack of 
trained examiners within the establishment. The intellectual property agency system in South Af-
rica is well developed but lacks an equally developed intellectual property system with the required 
staffing inclusive of technically qualified examiners. 

However, the teaching of intellectual property needs to be extended to more universities as it is 
currently limited to a few. Membership to ARIPO has been long outstanding though South Africa 
has indicated its desire to join the organization. Given its advanced IP frameworks, South Africa 
could provide a suitable learning platform for the developing intellectual property systems in other 
SADC member States. However, some of its IP laws fall short of WIPO treaties and conventions. 
It is the only country in the SADC member States with an active Innovation Support Unit and a 
formidable Institute of Patent Agents servicing its clientele. 

12. Swaziland

The intellectual property rights statutes in Swaziland include the following: Seed and Plant Variety 
Act No. 7 of 2000, Patents, Utility Models and Industrial Designs Act No. 6 of 1997, Trade Marks 
Regulations of 1989, Trade Marks Act No. 6 of 1981, Merchandise Marks Act No. 24 of 1937, 
Copyright (Rome Convention) Act No. 1 of 1933, Copyright (Prohibited Importation) Act No. 
35 of 1918 and Copyright Act No. 36 of 1912. 

Patents are currently protected under an Act enacted in 1936.  Swaziland’s Patents, Designs and 
Trade Marks Act No. 72 of 1936 was last amended in 1969 and is TRIPS-compliant. The intel-
lectual property rights system in Swaziland automatically extends patent and registered trademarks 
protection to products that have been patented and registered in either South Africa or Great 
Britain upon proper application. 

A Bill for a new Intellectual Property Act has been published in Swaziland but has not yet been 
promulgated. The draft law includes protection for pharmaceutical and agricultural chemical prod-
ucts. Swaziland is a member of the Patent Cooperation Treaty and ARIPO though adherence to 
key international agreements on intellectual property rights appears to be minimal. However, the 
Government has acceded to the WTO TRIPS Agreement.

Swaziland’s current laws do not sufficiently protect trademarks, patents and copyrights. The Swazi 
Patent Office is under the Ministry of Trade. Swaziland’s intellectual property laws are still out-
dated and are not TRIPS compliant. Consideration should be for the establishment of a semi-
autonomous office and the associated structures required to propel innovation and invention in 
Swaziland. 
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13.   United Republic of Tanzania45

Intellectual property rights aspects were introduced by the colonial administration, and this was 
in 1922 through Chapter 217 of the Patent Legislation and the introduction of Trade Marks and 
1924 through “Chapter 218 of the Copyright Legislation”46. After independence, there were sig-
nificant changes on the contents of the intellectual property legal system. In 1966, the Copyright 
Ordinance Cap. 218 was repealed by Copyright Act No. 61 of 1966. The current Copyright Act 
was enacted in 1999. The Act establishes the Copyright Society of Tanzania (COSOTA) under 
Section 46. The functions of COSATA include: promotion and protection of authors, performers, 
publishes, translators of works and broadcasters as well as collection and distribution of royalties in 
respect of uses of the works of its members.

Patents in the United Republic of Tanzania are governed by the Patents Act No.1, 1987, as amend-
ed by Acts Nos. 13 and 18 of 1991. The Business Registrations and Licensing Agency (BRELA) is 
the receiving national office for patents and trademarks. The patents that are protected under this 
Act are patents of inventions and utility models. Other inventions that can be registered are inven-
tions “other than a discovery, scientific theory, mathematical method, aesthetic creation, computer 
program or presentation of information meeting specified requirements relating to novelty, utility 
and inventiveness”. The registered patents last for 20 years subject to the payment of annual fees, 
while utility models last for seven (7) years. An invention is regarded as new if it is not anticipated 
by prior art; however, a utility model “must not form part of the state of the art, that is to say, not 
made available to the public by means of a written description anywhere in the world or by public 
use in the United Republic of Tanzania before the filing or priority date”. In relation to this, the 
patent granted by ARIPO designating the United Republic of Tanzania is allowed to be protected 
once the patent office is notified. Since the United Republic of Tanzania has endorsed the Patent 
Cooperation Treaty, any patent granted through the treaty designating the country also qualifies 
to be protected. According to BRELA, 2005, “the time limit for entering the national phase for 
Patent Cooperation Treaty patents is 21 months from priority date and the time limit for filing 
translations is 31 months from priority date. BRELA is a semi-autonomous agency answerable to 
the Ministry of Industry and Trade. The United Republic of Tanzania, is a union of Tanganyika 
and Zanzibar. 

The Registrar General’s Office in Zanzibar is established in the Ministry of Justice and Consti-
tutional Affairs. Legislation predates TRIPS. The country is a member of a number of WIPO-
administered treaties and these include: the Nice Agreement Concerning the International Clas-
sification of Goods and Services for the Purposes of the Registration of Marks, the Patent Coop-
eration Treaty, the Paris Convention and the Berne Convention Establishing WIPO. The country 
is also a member of ARIPO and is party to the Banjul Protocol on Marks and the Harare Protocol 
on Patents and Industrial Designs and indeed one of the few countries in Africa that is a member 
of the Nice Agreement. It is also a member of WTO and, therefore, the TRIPS Agreement.

Similar to most African countries, the United Republic of Tanzania has intellectual property rights 
enforcement challenges. The country struggles with counterfeit and sub-standard products. Cur-
rently, the country’s intellectual property rights policy is under consideration. Stakeholders have 
been involved and their views are being consolidated and will be presented to an Inter-Ministerial 
Technical Committee. 

The establishment of BRELA has seen a lot of developments in the area of intellectual property, in 
particular awareness creation and outreach programmes, linkages between BRELA and research 
communities as well as the SMEs. The country also established the Technology Information Ser-
vice Centres and an Intellectual Property Department within the Tanzania Commission for Sci-
ence and Technology. These efforts need to be redoubled and considerations should be made for 
the development of an Intellectual Property Policy as recommended in the intellectual property 

45  WIPO website,  http://www.wipo.int/wipolex/en/text.jsp?file_id=216619.
46  See. WIPO/SMEs/DAR/05/2.
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audit that was carried out. Issues of enforcement also need strengthening. The Institute of Intel-
lectual Property Agents also needs to have its presence felt in economic development circles. 

The country has two offices: BRELA for the mainland and the Zanzibar Intellectual Property 
Office for Zanzibar and Pemba. Harmonization of the two systems is required together with the 
modernization of the relevant laws for TRIPS compliance. 

14. Zambia

In Zambia, the legal framework for intellectual property rights is contained in the following stat-
utes: the Patents Act (Chapter 400), the Trade Marks Act (Chapter 40), the Registered Designs 
Act (Chapter 402), the Copyright and Performances Act (Chapter 406) and the Competition and 
the Fair Trading Act (Chapter 417) of the Laws of Zambia. Zambia’s patent laws conform to the 
requirements of the Paris Convention for the Protection of Industrial Property, to which Zambia 
is a signatory. Zambia is also a signatory to a number of other international agreements on patents 
and intellectual property, including WIPO, the Berne Convention, ARIPO and the Universal 
Copyright Convention of UNESCO. The management of intellectual property rights is vested 
in two separate government ministries – the Ministry of Commerce, Trade and Industry and the 
Ministry of Information and Broadcasting Services. 

Copyright administration falls under the Ministry of Information and Broadcasting Services. The 
Ministry oversees the registration of copyright and related rights, supervision and development of 
collecting societies, copyright awareness programmes, and administration of security devices on all 
authentic audio and video products sold in Zambia.

The Patents and Companies Registration Agency, which is an executive agency of the Ministry of 
Commerce, Trade and Industry, administers the industrial property aspect of intellectual property 
rights, while the Ministry of Information and Broadcasting Services deals with copyright and 
neighbouring rights. The mandate of intellectual property protection under the Patents and Com-
panies Registration Agency extends to trademarks, patents and industrial designs. Other aspects 
of protection of intellectual property rights such as the protection of genetic resources are admin-
istered by the Ministry of Agriculture and Cooperatives through various Acts. The protection of 
genetic resources and traditional knowledge is not covered under current legislation although the 
TRIPS Agreement requires that protection for these resources be provided. Intellectual property 
rights are enforced in a court of law (i.e. the High Court of the Republic of Zambia). 

However, enforcement of intellectual property rights is weak in Zambia, and courts have limited 
experience in commercial litigation. The Zambia Patent Office runs a monthly publication called 
the Patent and Trade Marks Journal that contains particulars of any application for registration 
of a trademark including a representation of the mark. The Government recently launched the 
implementation plan for the National Intellectual Property Policy, which spells out the national 
ambitions for the use of intellectual property in Zambia. The Government of Zambia is also in the 
process of reviewing the entire intellectual property legislation in order to modernize and align it 
with international agreements that Zambia is part of. Zambia’s Intellectual Property Policy aims 
to “ensure the effective and efficient use of intellectual property as a tool for stimulating socio-eco-
nomic, industrial, technological and cultural development”. In the section of the Policy specifically 
dealing with issues of traditional cultural expressions and folklore, strategies have been formulated 
that seek to collaborate efforts with other countries and tap into regional arrangements such as the 
African Union, ARIPO, SADC and COMESA.

The country’s national laws are generally not adequate in protecting intellectual property rights. 
However, the last five years have seen an increase in the awareness of intellectual property in Zam-
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bia. Local filings have increased in relation to foreign applications in regard to trademarks and 
industrial designs.47 On the other hand, local patent applications are still relatively low. 

Zambia is battling with enforcement of intellectual property rights due to widespread counterfeit-
ing. The Patents and Companies Registration Agency does not play a role in the enforcement of 
intellectual property rights. Enforcement falls under other agencies such as the police and customs 
officers; the police have an Intellectual Property Enforcement Unit, which does the best it can with 
limited resources. Zambia is in the process of introducing new statutes that have a component of 
enforcement that the Patents and Companies Registration Agency will have a role in.

The delinking of the Intellectual Property Office and establishment of the semi-autonomous office, 
the Patents and Companies Registration Agency, has improved delivery on intellectual property 
issues in Zambia. While administratively, it is still answerable to the Ministry of Trade and Com-
merce, the Agency has recently been on an upward trend in its development and is sufficiently 
funded from its own resources from its intellectual property operations. However, it also suffers 
from outdated laws that need immediate revamping for TRIPS compliance, an initiative which has 
started. Intellectual property enforcement should also be put in place and appropriate innovation 
infrastructure developed to prompt the generation of local technologies. 

The Agency needs to be supported by modern intellectual property laws to be effective. In addition, 
Zambia needs to develop and operationalize an Intellectual Property Policy and develop appropri-
ate intellectual property infrastructure to support any new statutes that will be promulgated. 

15. Zimbabwe

The Zimbabwe Intellectual Property Office established an Inter-Ministerial Committee on Intel-
lectual Property in 2013, which is responsible for linking various government intellectual property 
stakeholders. The administration of intellectual property in Zimbabwe is overseen by the Ministry 
of Justice, Legal and Parliamentary Affairs and the Ministry of Agriculture, Mechanization and 
Irrigation Development (for Plant Breeders Rights). 

Zimbabwe has TRIPS-compliant intellectual property legislation. This includes: the Patents 
Act (Chapter 26:03), Trade Marks Act (Chapter 26:08), Geographical Indications Act (Chapter 
26:06), Copyright and Neighbouring Rights Act, Industrial Design Act (Chapter 26:02), Inte-
grated Circuit Layout Design Act (Chapter 26:07), Intellectual Property Tribunal Act (Chapter 
26:01), Plant Breeders Rights Act (Chapter 18:16), Merchandise Marks Act (Chapter 14:13) and 
the Constitution of Zimbabwe (Amendment No. 20) Act 2013. 

Furthermore, Zimbabwe has acceded to the Paris Convention for the Protection of Industrial 
Property, the Berne Convention for the Protection of Literary and Artistic Works and the Patent 
Cooperation Treaty. Treaties signed include: the Beijing Treaty on Audio-Visual Performances and 
the Marrakesh Treaty to facilitate access to published works for persons who are blind. The country 
is a signatory to the Harare and Banjul protocols and the Swakopmund Protocol on the Protec-
tion of Traditional Knowledge and Expression of Folklore. It has domesticated the international 
and regional treaties and conventions in its intellectual property laws. The laws include some of 
the TRIPS flexibilities, for example, compulsory licences for the abuse or insufficient use of patent 
rights, failure to meet demand, refusal to license, and on account of anti-competitive practices.
The initial draft of Zimbabwe’s Intellectual Property Policy is yet to be released. The level of intel-
lectual property awareness among government policymakers and senior government officials in 
various ministries is generally very low. Furthermore, implementing intellectual property legisla-
tion remains a challenge, as not all related Acts have corresponding regulations.  Work is underway 
to develop regulations for the Geographical Indications Act to fully operationalize it.

47  Zambia Presentations.
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Zimbabwe has had a relatively good number of inventions but these can be increased with the 
development of appropriate innovation structures that are currently limited. The lack of financial 
capacity is a major hindrance. Institutions such as the Institute of Mining Research and the Sci-
entific and Industrial Research and Development Centre generate products that could be taken up 
at industrial level. Enforcement of intellectual property in Zimbabwe, like in many other SADC 
member States except South Africa, suffers adversely from staff as well as financial challenges. For 
example, the role of the Patent Office is still limited to the administration of intellectual prop-
erty titles and rarely extends to functions related to economic development. Although intellectual 
property awareness has been pursued through agricultural shows and trade fairs, knowledge on the 
issues remains low. 

B. Observations on intellectual property rights in the region 

With the exception of South Africa and, to a limited extent, Zimbabwe and Botswana, intellectual 
property rights systems in the region generally show low performance.48 One measure for deter-
mining their status or performance in any given country is the International Property Rights Index, 
developed by the Property Rights Alliance.49 For example, Zimbabwe and Zambia ranked 100 and 
105 respectively on the list of 115 countries surveyed. Between the years 2000 to 2004, only South 
Africa recorded major growth in intellectual property activities.50 South Africa received more than 
60 per cent of the total patents issued by the US Patent Office to African inventors between 2000 
and 2004.51 Mauritius, which filed 21 patents had 8 granted, and Seychelles, which filed 31 patents 
had 18 granted, while Angola and the Democratic Republic of the Congo both filed one patent 
each.52 Zambia and Malawi also recorded some activity in trademarks applications in 2001 and 
2002 respectively, with Zambia recording 213 trademark applications by residents and 582 appli-
cations by non-residents and Malawi recording 440 trademark applications by non-residents and 
138 applications by residents.53

SADC member States are party to a number of international treaties, conventions, bilateral and 
multi-lateral agreements, which address intellectual property issues within the broader context of 
trade. These include:
        

48  IPR Systems and  Technology Transfer at  Research Institutions in Southern Africa. 
49  Note: IPRI assumes a significant correlation between the protection of private property rights and a nation’s 

economic growth and examines the legal and political environment (LP), physical property rights (PPR) and intel-
lectual property rights (IPR) as components essential in strengthening and protecting a country’s private property 
system, see also Dedigama, 2009.

50  See RIMI4AC IPR & Tech Transfer from HEIs Southern Africa.
51 Id.
52  Id.
53  Id.
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Box 2:  Selected International IP Protocols Relevant for SADC member States 

The Paris Convention (industrial property)

The World Intellectual Property Organization (WIPO) Convention 

The Berne Convention (literary and artistic works)

WIPO Copyright and WIPO Performances and Phonograms Treaties

The Rome Convention; and the UPOV Convention (Plant variety protection)

The Universal Copyright Convention

Beijing Treaty on Audio-Visual Performances

Patent Cooperation Treat (PCT)

These conventions deal with several aspects of industrial property, copyright and plant variety pro-
tection. Annex 2 gives a summary of SADC membership to treaties and agreements administered 
by WIPO. In addition, all countries in the region have become members of WTO. Thus, they are 
obligated to implement the Agreement on Trade-Related Intellectual Property Rights (TRIPS). 
Article 7 of TRIPS requires the protection and enforcement of intellectual property rights in the 
belief that such protection and enforcement “should contribute to the promotion of technological 
innovation and to the transfer and dissemination of technology, to the mutual advantage of pro-
ducers and users of technological knowledge and in a manner conducive for social and economic 
welfare”.  Consequently, all members of SADC must comply with the minimum standards stipu-
lated by TRIPS 54

In addition, individual SADC member States have entered into, and are members of several free 
trade or bilateral trade agreements negotiated with a number of developed countries. For example, 
the Cotonou Agreement (EU-ACP countries), an agreement between developing countries and 
the European Union. Since 2000, it has been the framework for the EU’s relations with 79 coun-
tries from Africa, the Caribbean and the Pacific (ACP). In addition, some SADC members States 
are also members of the ACP Group of States. Article 46 of the Cotonou Agreement obliges the 
Parties to recognize and acknowledge the need to ensure sufficient and effective levels of protec-
tion of intellectual property, industrial, commercial property rights and other rights covered by the 
TRIPS Agreement including the protection of geographical indications. The main objective of this 
obligation on the ACP member States is to achieve the necessary international standards to reduce 
distortions and any other forms of barriers to bilateral trade.55

Three important issues emerge from the above review of intellectual property rights in SADC 
member States. The first issue is on intellectual property administration. The survey showed that 
intellectual property  matters in the SADC region are administered across several ministries in-
cluding the Ministries of Trade, Commerce and Industry or their equivalents, and the Ministries of 
Law and Constitutional Affairs or their equivalents. A few countries have set up dedicated indus-
trial property offices or organizations, e.g. the Zimbabwe Intellectual Property Office in Zimba-
bwe, the Registrar of Companies and Intellectual Property, the Patent and Companies Registration 
Office in Zambia, and the Copyright Society of Malawi.56

The second issue is coverage. The review shows that, in a majority of member States, legislations 
is outdated with respect to intellectual property issues. Historically, intellectual property rights 
systems in most developing countries are either derived or inherited from colonial laws and le-
gal systems. Intellectual property rights were introduced to provide protection for innovations 

54  Blackeney and Mengistie, 2011.
55  Blackeney and Mengistie, 2011.
56 Adewepo , Section 3, IPR Systems and Governance Structures in the Southern African Development Community.
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originating from the colonizing power and not to protect domestic innovations57. Many of these 
laws were introduced before the coming into force of the TRIPS Agreement.58 In addition, each 
national policy and strategy appears to have been developed in isolation, without due regard to the 
commonalities that exist in the region; resulting in poor coordination of policy within and across 
national boundaries.59

The final issue is TRIPS compliance. The study shows that the laws in most cases cover only a few 
intellectual property rights such as patents, copyright and trademarks and do not extend to all the 
categories covered by the TRIPS Agreement. Even in cases where relatively recent regulations are 
in place, they are in most cases a little more than a framework, with detailed rules yet to be devel-
oped for their full implementation.60 Countries such as Botswana and South Africa have updated 
their legislation to become TRIPS compliant.

Copyright is also part of intellectual property and, hence, it is instructive to review the copyright 
situation internationally and in SADC member States. The issue requires separate treatment.

1. Copyright situation in SADC member States 

Most of the SADC member States have copyright laws and have established copyright offices. 
The copyright offices are usually government departments in many cases and, in some countries, 
the copyright offices are housed together with industrial property offices. In others, they operate 
independent of the industrial property offices. It is observed that in those countries where the two 
offices operate separately, they often collaborate on issues such as creating awareness, training and 
representation in international meetings. Many of the SADC countries are party to the Berne 
Convention and thus observe its requirements.

Furthermore, most of the SADC member States are also members of the Southern and Eastern 
Africa Copyright Network (SEACONET), a network that was established to promote copyright 
and related rights’ protection in Southern and Eastern African countries and is headquartered in 
Malawi. Its membership is open to Governments and organizations that deal with copyright and 
related rights. 

2. Management of copyright and related rights internationally 

Although the study mainly deals with industrial property, it is also important to look at the aspects 
of copyright and related rights at the international level within WIPO. There are two treaties on 
copyright: the Berne Convention on the Protection of Literary and Artistic Works and the WIPO 
Copyright Treaty.61 The Berne Convention aims “to protect, in as effective and uniform a manner 
as possible, the rights of authors in their literary and artistic works.” Article 1 names the countries 
to which the Convention applies and emphasizes that these constitute a Union for the protection 
of the rights of authors in their literary and artistic works. The Berne Convention has three main 
principles: the principle of national treatment, principle of automatic protection and independence 
of protection. Other main provisions of the treaty include a list of works that are protected, owners 
of rights, persons protected, and minimum standards of protection, rights protected, limitation and 
duration.

57  Id.
58  Id
59  Nicholson, 2003.
60  Fikremarkos Merso Policy Brief, Number 16, June 2013.
61  WIPO Handbook.
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The WIPO Copyright Treaty takes care of the latest developments in the area of reprography, vid-
eo technology, satellite broadcasting and cable television. The WIPO Copyright Treaty bears some 
relationship with other treaties such as the Berne Convention itself and the TRIPs Agreement.
In relation to the Berne Convention, the WIPO Copyright Treaty makes it clear that any protec-
tion that is provided under the WIPO Copyright Treaty may not be lower than any under the 
Berne Convention. Therefore, the treaty also guarantees the fullest respect to the Berne Conven-
tion and also guarantees similar clauses in the TRIPS Agreement. The substantive provisions that 
are provided in the WIPO Copyright Treaty include provisions relating to the digital agenda, 
storage of works in digital form in an electronic medium, transmission on digital networks, limita-
tions and exceptions in the digital environment, technological measures of protection and rights 
management etc. 

With respect to related rights, there are three conventions: the Rome Convention, the WIPO 
Performances and Phonographs Treaty (WPPT) and the Beijing Treaty for the Protection of 
Audio-Visual Performances. The Rome Convention is mainly intended to provide protection of 
performers, producers of phonographs and broadcasting organizations. The principal provisions 
of the Convention include: national treatment, eligibility for protection, the minimum protection 
required and provision for discretion, limitations and duration of protection. This treaty is very im-
portant for developing countries as most of them are endowed with a number of creations of their 
national heritage including dance and music. 

The WIPO Performances and Phonographs Treaty  is also aligned to other treaties such as the 
WIPO Copyright Treaty and the Rome Convention. Its major provisions include: storage of works 
in digital form, transmission in digital networks and other important provisions such as the moral 
and economic rights of performers and rights of producers of phonograms. 

The Beijing Treaty on Audio-Visual Performances, which was adopted in June 2012, is a multi-
lateral treaty that regulates copyright for audio-visual  performances and expands the performers’ 
rights. The treaty brings, for the first time, audio-visual performers into the fold of the international 
copyright framework in a comprehensive way. It further boosts the economic rights and moral 
rights of performers. The expanded economic rights give performers an opportunity to share the 
income collected from internationally distributed audio-visual works. Once ratified by SADC 
member States, it will give assurance of protection, at international level, of audio-visual perform-
ers in the region.

Copyright is easier to administer than industrial property. There are, however, some countries that 
have a registration system and, where registration is permissible, then copyright registration of-
fices exist. However, what is commonly available in many countries are associations of copyright 
management. At the international level, there are two important copyright-related institutions 
that have a collaborative relationship with WIPO: the International Confederation of Societies of 
Authors and Composers and the International Federation of Reproduction Rights Organisations 
(IFRRO). In addition, there are functioning collective management organizations for copyright 
in some if not most of the countries in the region. Managing of copyright and related rights has 
largely to do with the work of collective management organizations. Furthermore, the ARIPO 
Copyright Strategy ensures that there is proper management of copyright and related rights, en-
couraging member States to ascertain the value of creative industries with respect to their econo-
mies through studies. 

The International Federation for Reprographic Rights Organisations deals mainly with repro-
graphic reproduction rights. Reprographic reproduction concerns itself with copying of material 
necessary for education, research and library services in respect of which special public consider-
ations prevail. The phenomenon of private reprographic reproduction remains relatively small even 
though sophisticated reprographic machines have become more widespread partly because of their 
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cheaper selling price and their small size. CISAC62 is the International Confederation of Societies 
of Authors and Composers and is the leading worldwide network of authors’ societies with collec-
tive management organizations in 120 countries protecting the interests of millions of creators and 
rights holders. It provides the highest business standards to protect their rights. 

C. Coordination and harmonization of intellectual property rights

As discussed earlier, harmonization is key to achieving an effective intellectual property rights sys-
tem in the region. This regional and global harmonization is at the heart of international coopera-
tion on intellectual property. International harmonization of industrial property should be geared 
towards the development of an attractive international business environment that respects intel-
lectual property rights. Such harmonization will improve the flow of investment, technology trans-
fer, as well as contribute to the orderly development of the world economy. This can be achieved 
through the updating of intellectual property legislation and alignment to TRIPS guidelines and 
domestication of the ARIPO framework. As noted earlier, harmonization of policies occurs at 
least at three levels: international, continental and regional. In addition, there is harmonization 
at national level where various pieces of legislation relate to each other on matters of intellectual 
property.  

The discussion in Chapter 2 noted that at the international level, WIPO and WTO are the primary 
mechanisms for coordination. The mission of WIPO is to promote international cooperation, the 
creation, dissemination, use and protection of works of the human mind for the economic, cultural 
and social progress of all mankind, contributing to a balance between the stimulation of creativ-
ity worldwide by sufficiently protecting the moral and material interest of creators on one hand, 
and providing access to the social, economic and cultural benefits of such activities worldwide on 
the other hand. WIPO programmes63 are closely interwoven with governmental and intergovern-
mental cooperation. This includes the agreement between WIPO and WTO to assist developing 
countries in the implementation of TRIPS. 

At the bilateral level, the work of the Vancouver Group noted earlier is instructive and so is the 
framework under the European system. The African framework under ARIPO, AUC and OAPI 
is also instructive on regional cooperation.  

The preceding section has shown that the enforcement of intellectual property rights in the region 
is very limited and, in some countries, non-existent. Yet enforcement plays a pivotal role in the suc-
cess of intellectual property rights regimes.64 Enforcement must exist in order for stakeholders to 
have confidence in the system. Although all SADC member States have intellectual property leg-
islation in place65, enforcement mechanisms are lacking. Enforcement has been one of the biggest 
challenges faced by African countries. Generally, intellectual property is of low priority in member 
States so efforts towards its enforcement are not sufficient, and in some cases they are minimal.  
The lack of political will is a major inhibitor of intellectual property enforcement. Without political 
will, enforcement agencies do not get the funding required to be effective. Enforcement agencies 
such as the police, customs and the judiciary need special training, staff and resources to be able to 
effectively curb intellectual property rights infringement. 

Mechanisms for enforcement under TRIPS could be adopted. The TRIPS Agreement provides 
specific provisions on enforcement of intellectual property rights66. It also sets the minimum stan-

62  www.cisac.org.
63  See World Intellectual Property Organization  official website, www.wipo.int.
64 http://www.wipo.int/wipolex/en/  (Accessed in Oct 2013 for IP laws SADC Countries).
65 http://www.wto.org/english/tratop_e/trips_e/t_agm0_e.htm (Accessed in Oct 2013 - Part Part II Standards Concerning the Availability, Scope 

and Use of Intellectual Property Rights).
66 http://www.wto.org/english/tratop_e/trips_e/t_agm0_e.htm (Accessed in Oct 2013 - Part III  Enforcement of Intellectual 

Property Rights).
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dards for intellectual property protection to be complied with by all members of WTO3. Nearly 
all SADC member States are members of WTO. In implementing the enforcement of intellec-
tual property rights, the TRIPS Agreement puts no obligation on member States to put in place 
a judicial system that is distinct from the existing enforcement laws in general in each country. 
There is no obligation for a member State to provide for additional resources for intellectual prop-
erty enforcement other than those resources that are already deployed for enforcement of law in 
general. The implementation of enforcement is better achieved through national cooperation and 
coordination. International67 cooperation and coordination can be in the form of bilateral or mul-
tinational cooperation. Some of the measures to strengthen cooperation include: public awareness, 
right holder cooperation, judicial enforcement and administrative enforcement. Some of these 
measures are discussed below.

1.  National cooperation and coordination

Dealing with counterfeiting and piracy in each country is best achieved through national co-
operation and coordination by various intellectual property stakeholders including through the 
establishment of inter-ministerial committees and stakeholder forums. The major agencies in this 
respect will be industrial property offices, customs, the police and judiciary. Other bodies that 
should be included in the stakeholder associations are copyright societies, medicine control agen-
cies, standard authorities and leading manufacturing, retail and consumer organizations. The focus 
for such associations should largely be geared towards enforcement activities; the development of 
expertise, particularly among customs officers at all points of import and export; the improvement 
in general liaison procedures with all national agencies involved in enforcement; the enhance-
ment of contacts with right holders and their representative organizations; the establishment of 
benchmarks with specialist anti-counterfeiting units in other customs administrations; and the 
participation in public awareness campaigns. The exchange of officials in the fight against counter-
feiting and piracy is very important in sharing of experiences by different authorities on the best 
practices. In the fight against counterfeiting and piracy, it is advisable to encourage right holders 
to contribute to the training of customs staff in the identification of counterfeit and pirated goods, 
and in intelligence reporting from their own sources to assist officers in identifying consignments 
of counterfeit or pirated goods.

2. International cooperation 

The multifaceted and multinational nature of intellectual property, by default, demands involve-
ment of different stakeholders and multinational involvement in combating counterfeiting and 
piracy. International frameworks already exist for both norm setting and in supporting the fight 
against counterfeiting and piracy. International cooperation can be of particular benefit to devel-
oping countries where technical cooperation is required from a developed country to a developing 
country in the establishment of appropriate enforcement mechanisms.

3. Public awareness and cooperation 

The fight against counterfeiting and piracy should involve the public since it is its purchasing 
power that causes these practices to flourish. National anti-counterfeiting and anti-piracy cam-
paigns could be used to indicate the link between intellectual property, crime and job losses, the 
debilitating effects of organized crime, and the dangers to health and safety of infringing goods.

4. Right holder cooperation

The intellectual property right holder is naturally an interested party in ensuring that his rights are 
protected and more often than not will be keen to assist in enforcement particularly by providing 

67 
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information on infringement and also in supporting awareness and training programmes. This is 
particularly relevant when it comes to border control measures where prior information may be 
required to intercept pirated or counterfeit products.

5. Judicial enforcement 

Products on sale are always on the move particularly counterfeited products that tend to move 
faster. In this case, prompt provisional measures to preserve evidence and prevent infringement 
play a very crucial role in enforcement. The applications for ex-parte orders should be dealt with 
within a reasonably short period and security requirements should not unreasonably delay the 
procedures. In cases involving infringement, there should be provisions for damages, i.e. damages 
should be awarded as compensation to the right holder. Judicial procedures may also provide for 
auxiliary orders where courts can order the destruction of pirated or counterfeit goods particularly 
those that have been found in the market and recalled.

6. Administrative enforcement
Administrative enforcement is also highly preferable considering that judicial enforcements of in-
tellectual property can sometimes be expensive and complex. Administrative enforcements can be 
particularly speedy and less expensive particularly in disputes arising from trademark disputes and 
usually disputes can be settled without recourse to the court (see Box 3).

7. Controls at the point of production 
The emphasis in the enforcement part of the TRIPS Agreement is on internal enforcement. How-
ever, considerations should also be made for border controls and controls at the point of produc-
tion. Control at the point of production should be a more efficient way of enforcing intellectual 
property rights and less liable to give rise to risks of discrimination against imports than special 
border measures. The Agreement, therefore, also recognizes the importance of border enforcement 
procedures that will enable right holders to obtain the cooperation of customs administrations 
so as to prevent the release of infringing imports into free circulation. The special requirements 
related to border measures are contained in Section 4 of the enforcement part of the Agreement.

8. Criminal procedures 
Article 61 of the TRIPS Agreement requires criminal procedures and penalties for cases of will-
ful trademark counterfeiting or copyright piracy on a commercial scale. In relation to piracy and 
counterfeiting, civil remedies and criminal penalties have been applied by some countries. This 
also applies to seizure, forfeiture and destruction of the infringing goods and of any materials and 
implements. 

9. Right to information
 “Right to information” has been identified as a valuable instrument in the fight against counter-
feiting and piracy. It would enable right holders to identify the key persons involved in infringing 
activities particularly where the infringing activity involves a number of countries. Providing the 
right holder with information about infringing goods, as well as about persons involved in the 
infringements, enables the rights holder to identify the chain of distribution.

10.   Deterrent of publicity 
In some countries, to provide protection for the public, as well as raising the awareness of the value 
of intellectual property rights, judicial authorities have the power to order the official publication 
of court decisions, particularly those with a deterrent effect.
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11.   Specialized courts
While in the TRIPS Agreement members are not obliged to establish other enforcement measures 
specifically for intellectual property, some countries have established specialized courts to hear in-
tellectual property-related cases as a means of improving their capacities for national enforcement. 
This has its own advantages for developing countries as it will strengthen enforcement mechanisms 
that may deal with such cases only. Where such courts exist, training programmes specifically for 
the judiciary and other enforcement agencies becomes a priority and, therefore, an advantage to 
intellectual property stakeholders. Specialized courts may be too resource-intensive for the current 
economic climate of most member States.

12.  Accelerated procedures 
Procedures must be fair, equitable and not unnecessarily complicated or likely to cause unwar-
ranted delays. It is, therefore, in the best interest of the parties as well as the courts that often have 
congested schedules to consider accelerated procedures as they are normally cost effective and can 
be concluded within a short time, particularly where the issue of dispute is agreeable. 

13. Mediation and arbitration
A means of reducing the expense and bureaucratic delays in the enforcement process is sometimes 
employed as an alternative dispute resolution mechanism in the form of mediation and arbitration. 
These procedures encourage the exchange of information in order to facilitate the settlement of 
disputes at an early stage.

14. Contact points and information providers 
Access to information concerning the right holders is very import for enforcement. In order to 
achieve this, the contact points,  in  a  number  of  WIPO  member  States,  have  been  established 
as the  national intellectual property offices, which under the right circumstances, can provide 
useful and quick information on right holders and rights. In some member States, the intellectual 
property office plays a pivotal role in the drafting of clear instructions to enforcement officials on 
how to proceed in these cases and do studies and compile useful reports to assist in this aim.  

Box 3 : Intellectual Property Enforcement Trends in the United States and the European Union

In the United States, the enforcement of intellectual property rights is strengthened by measures 
implemented throughout government agencies. Intellectual property rights’ enforcement involves 
the Office of the United States Trade  Representative, the  Department  of  Commerce, the Patent 
and Trademark Office, the International Trade Administration, the Department of Homeland Security, 
which includes Customs and Border Protection and Immigration and Customs Enforcement, and the 
Department of Justice and the State Department. The efforts of these organs is coordinated by the 
National Intellectual Property Law Enforcement Coordination Council established in 1999.

The European Union has been actively pursuing measures to harmonize standards and institutional 
mechanisms for intellectual property rights enforcement. In 2003, a new common regulation concerning 
customs action against goods suspected of infringing certain intellectual property rights, and the 
measures to be taken against goods found to have infringed such rights, entered into force. The 
regulation extends the scope of intellectual property rights subject to action by customs authorities. 
In addition to trademark counterfeit  goods  and  copyright  piracy  goods  as  defined  in  the  TRIPS  
Agreement45,  the  scope  of infringement  of intellectual  property  rights is extended  to include,  among  
others,  goods  infringing  a patent, a supplementary certificate (plant protection or medicinal product) 
and geographical indications.

Currently, a network of international treaties has encouraged harmonization. In addition, there is 
a system of multinational organizations that also provide services that encourage harmonization. 
Regional organizations further harmonize intellectual property rights among the countries they 
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serve. However, while there has been considerable harmonization of intellectual property rights 
systems among countries, there remains wide variations among nations. The low priority given 
to intellectual property rights in developing countries is mainly due to the lack of understanding; 
specifically understanding that strong intellectual property rights can create jobs and contribute to 
the region’s economy. As such, political will must be garnered. Politicians must be brought on board 
and made to realize that intellectual property rights offer some of the best hope for socio-economic 
development. Investment in innovation and creativity should be encouraged throughout the region 
and this must begin with law and policymakers understanding what is at stake.68

D. Intellectual property rights coordination mechanisms in SADC

The SADC Protocol on Trade requires member States to abide by international rules with respect 
to the protection of intellectual property as provided for under the WTO agreement on TRIPS.69 
It prescribes minimum standards and periods for which protection should be granted to different 
intellectual property rights and countries are required not to discriminate among foreign nationals 
– and between foreign nationals and their own nationals – in the acquisition and maintenance of 
intellectual property rights.70 Since all countries in the SADC region are members of WTO (see 
annex 2), they are automatically signatories to the TRIPS Agreement. The Agreement protects a 
“creation of the mind; for example, technological innovation” and, thus, gives these creations ex-
clusive protection to reward the creators or innovators. The protection it offers can result in higher 
prices because the owners of the intellectual property right can charge whatever prices they like 
while they hold the protection. A patent can be registered if the product or process is new and nov-
el and is capable of use71. TRIPS excludes from its patenting protections, through its biodiversity 
provision (Article 27), surgical methods, plants and animals (not micro-organisms). Plant varieties 
must be protected either through patents or an independent system. SADC countries have the 
opportunity of creating protection for indigenous knowledge systems by creating an independent 
intellectual property rights system, a sui generis, and can use the Organization of African Unity’s 
“Model Law for the Protection of the Rights of Local Communities, Farmers and the Regulation 
of Access to Biological Resources.72” This can protect local community knowledge from bio-pirates 
and ensure that local communities benefit materially from drugs derived from indigenous knowl-
edge.

The TRIPS Agreement protects intellectual property rights on pharmaceutical drugs through pat-
ent arrangements that exclude third party use, offering for sale, selling or importing of such prod-
ucts for a minimum of 20 years from the date the patent application is filed. Civil claims around 
breach of patents put the burden of proof on the defendant.73 Prior to TRIPS, countries could 
make copies of new drugs through identifying and patenting another pathway. Least Developed 
Countries were originally required to have made their patent laws TRIPS-compliant by 2006 and 
the Doha Declaration extended the implementation date for them to 2021.74 

68  Id.
69  “Member States shall adopt policies and implement measures within the Community for the protection of intel-

lectual property rights, in accordance with the WTO Agreement on Trade-Related Aspects of Intellectual Property 
Rights.” Article 24, Intellectual Property Rights.

70  Id.
71  Rosalina Muroyi, Riaz Tayob, Rene Loewenson (1) SEATINI, (2) Training and Research Support Centre (TARSC) 

Trade Protocols and Health: Issues for Health Equity in Southern and Eastern African Trade and Information Ne-
gotiations Initiative (SEATINI) and Southern African Regional Network for Equity in Health (EQUINET), see 
also  Das, 1999.

72  Ekpere, 2002.
73  Id.
74  TWN 2003.
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1. TRIPS flexibilities 

The TRIPS Agreement has flexibilities to safeguard public health by allowing States to override 
patents and increase access to medicines in spite of intellectual property under certain public health 
circumstances.1 The principles of TRIPS flexibilities include, but are not limited to, the principle 
that intellectual property rules. As such, these policies should ensure rapid and effective response to 
public health needs; sustainability of supply of quality medicines at affordable prices; competition, 
through the facilitation of multiplicity of potential suppliers both from developed and developing 
countries; and the provision of a wide range of pharmaceuticals to meet an array of health needs, as 
well as the need to ensure equality of opportunities for countries in need irrespective of their level 
of technological capacity including countries with insufficient or lack of manufacturing capacity, 
and irrespective of their membership in WTO. TRIPS flexibilities include (1) transition periods; 
(2) compulsory licensing; (3) public, non-commercial use of patents; (4) parallel importation; (5) 
exceptions from patentability and (6) limits on data protection.  

The implementation of TRIPS flexibilities requires national policy and legislative frameworks. 
This instrument radically altered the global supply of affordable medications by countries like 
India, Brazil, Thailand and South Africa. However, the potential for TRIPS flexibilities to enable 
access to essential medicines has been undermined by the United States of America and European 
Union’s perception that the flexibilities constitute a political and regulatory impediment to mar-
ket access. Since the TRIPS Agreement, the United States of America has actively pursued and 
threatened trade sanctions against trade partners who have attempted to implement TRIPS flex-
ibilities, notably South Africa, Brazil and Thailand. The ability to benefit from TRIPS flexibilities 
has been further curtailed by American and European Union’s promotion of TRIPS-Plus condi-
tions in bilateral FTAs negotiations, which restrict the implementation of flexibilities across Low 
and Middle-Income Countries. Threats of sanctions by the United States of America on countries 
that utilized TRIPS flexibilities led SADC countries to convene regional meetings to discuss ways 
of circumventing the negative impact of American foreign policy on access to medicines within 
SADC.75

Currently, most essential drugs are not patented. TRIPS is thus less of an issue for the vast share 
of existing essential drugs than it is for new and future essential drugs, patented after 1995. The 
increased costs of patented drugs will put a significant burden on public health budgets. These in-
clude new drugs for HIV/AIDS, resistant tuberculosis, malaria and reserve antibiotics. SADC will, 
thus, face a challenge in accessing these new essential drugs at affordable prices.

Such cross-cutting issues require significant foreign policy involvement and intergovernmental 
negotiations. The SADC health security cooperation framework could provide strategies for influ-
encing multilateral negotiations that affect access to safe, efficacious and affordable essential medi-
cines such as the General Agreement on Trade and Services. Through cooperation, SADC could 
anticipate, prevent and ameliorate the regional health security challenges of access. For example, 
harmonized procurement systems under the SADC Customs Union could enhance the bargaining 
power of countries to negotiate lower prices with pharmaceutical suppliers thereby increasing the 
availability of safe, efficacious and affordable quality essential medicines within countries. 

E. Public health and access to medication

The SADC region’s integration agenda prioritizes social and human development and aims to 
foster cooperation in addressing health challenges, which are reflected in the high burden of both 
communicable (such as HIV/AIDS, tuberculosis and malaria) and non-communicable diseases 

75 Hwenda, Mahlathi and Maphanga, Why African Countries Need to Participate in Global Health Security Discourse, see also  World Trade 
Organization, Declaration on the TRIPS Agreement and Public Health, 14 November 2001; World Trade Organization, “Agreement on Trade-
Related Aspects of Intellectual Property Rights,” Marrakesh Agreement Establishing the World Trade Organization, 15 April 1994.
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(such as diabetes, hypertension and cancer).76 In order to address these challenges, the region has 
adopted a collective approach and identified health as one of the priority areas in its regional coop-
eration and integration agenda. To this end, a SADC Health Programme was developed in 1997. 
The region prioritized the development of a protocol on health matters as this was seen as criti-
cal for enhancing regional integration within a legally enforceable framework.77 Three key policy 
documents have been developed to underpin the implementation of the programme, namely, the 
Health Policy Framework, the SADC Protocol on Health and the Regional Indicative Strategic 
Development Plan.78 One of the goals of the programme is to “establish a regional databank of 
traditional medicine, medicinal plants and procedures in order to ensure their protection in ac-
cordance with regimes and related intellectual property rights governing genetic resources, plant 
varieties and biotechnology.”

In addition to the SADC region’s programme, there are relevant aspects of the TRIPS Agreement 
that present opportunities for protection of public health and health equity. For example, Articles 
7 and 8 of the Agreement provide a strong public interest framework for the interpretation and 
implementation of intellectual property rights, and requires that this be done “in a manner condu-
cive to social and economic welfare.” Article 8 outlines the rights of members to adopt measures 
to protect public health, to prevent abuse of intellectual property rights and to prevent obstruction 
of international technology transfer. Article 30 of TRIPS provides for limited exceptions to the 
exclusive rights conferred by a patent, provided that they are limited, justified, and do not unrea-
sonably affect the patent owner. The exceptions enable countries to parallel import the drugs or to 
compulsorily license them, provided their national laws provide for this.79

A key issue, which emerges from the discussion is that many SADC member States are non-
TRIPS compliant. This implies that they are unable to fully utilize TRIPS flexibilities and, hence, 
the region has not seen solid improvement in the access to medicines.

F. Strengthening intellectual property issues in the region

As part of its regional responsibilities towards harmonization and strengthening integration, the 
SADC Secretariat should facilitate member States’ compliance to TRIPS, take advantage of the 
TRIPS flexibilities and to modernize and harmonize policies. The use of TRIPS flexibilities aligns 
with the aspirations of SADC on public health and access to medicine. Specifically, the SADC 
Secretariat should promote the use of intellectual property in business strategies by regional stake-
holders. The private sector is vital in wealth creation, employment generation and in the promotion 
of intellectual property. The SADC Regional Indicative Strategic Development Plan specifies a 
range of outputs related to private sector involvement in decision-making within the region as 
follows80:

• Development of policy guidelines on public-p sector partnerships.

• Initiation of an institutionalized public-private dialogue.

• Incorporation of private sector representatives in SADC national committees.

• Establishment of a Private Sector Engagement Unit in the SADC secretariat.

• Inception of regional competitiveness and business climate surveys in the SADC region.

76  Id.
77  Id.
78  Sadc Pharmaceutical Business Plan 2007-2013.
79 Rosalina Muroyi1, Riaz Tayob , Rene Loewenson SEATINI, Training and Research Support Centre (TARSC), Trade Pro-

tocols and Health: Issues for Health Equity in Southern and Eastern African Trade and Information Negotiations Initiative 
(SEATINI) and Southern African Regional Network for Equity in Health (EQUINET)

80  SADC official website http://www.sadc.int/issues/private-sector/ 
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• Development of a SADC biannual business forum and

• Facilitation of a regional private sector organization.

Intellectual property issues can be strengthened under the regional framework. As noted earlier, 
the SADC region does not have a specific policy instrument to guide and support the develop-
ment of public-private sector partnerships. However, several of the SADC Secretariat directorates, 
with support from various committees, have established consultative mechanisms with the private 
sector on various topics, including infrastructure development, food security, customs and mining. 
In addition, the SADC Secretariat has established a number of Memorandums of Understand-
ing (MOUs) with various regional business organizations, including the Association of SADC 
Chambers of Commerce and Industry and the SADC Business Forum. These initiatives have been 
further supported by the creation of a practitioner network on public-private partnerships (PPPs), 
with input from the SADC Development Finance Resource Centre. In addition, the SADC re-
gion should take advantage of existing structures and specifically utilize WIPO guidelines.81 Fur-
thermore, the SADC Business Council should consider developing an intellectual property strat-
egy and developing partnerships with regional organizations to strengthen its role in intellectual 
property through support in activities related to capacity building, auditing, policy development, 
technology transfer, awareness and capitalization.

Furthermore, the participation of SADC member States in the various Standing Committees of 
WIPO and the TRIPS Council under WTO should be encouraged so that their interests are taken 
into account in policy decisions. Internationally-harmonized grant and registration systems such as 
the Patent Cooperation Treaty and the Madrid System have proved to be a success in patents and 
trademarks harmonization. These, however, need a strong complement from regional systems such 
as EPO, ARIPO, OHIM, OAPI and member States alike. 

G. Summary

This chapter reviewed national intellectual property policies and laws in SADC member States and 
illustrated that the laws and policies are non-homogeneous and outdated and need modification 
and harmonization in order to be responsive to the development needs of the region. The overview 
revealed that the intellectual property infrastructure necessary for promotion and development of 
inventions and innovations is poorly developed and, in some cases, non-existent. The development 
of intellectual property laws and policies should occur in tandem with the development of relevant 
infrastructure. It was also observed that the national intellectual property offices require restructur-
ing as well as delinking from parent ministries to enhance efficiency. Membership to regional and 
international conventions and treaties on intellectual property varies among countries. Structured 
membership to regional and international treaties and conventions is required in view of globaliza-
tion and the international character of trade and intellectual property issues. In this respect, the 
aspirations of WIPO, WTO and ARIPO, in as far as they are consistent with the needs of regional 
development, need to be considered. The chapter also observed the need for intellectual property 
enforcement in the region as happens elsewhere. The review of the intellectual property coordina-
tion mechanism in the SADC region also focused on TRIPS flexibilities, public health and access 
to medication. The chapter also examined the role of the SADC secretariat in regional develop-
ment, leveraging on intellectual property. 

81  For example, SADC can use WIPO 2003a, 2004; the European Commission 2001 Handbook where IP services have been 
roughly categorized according to their objectives and information received from business associations and chambers of com-
merce
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IV. Intellectual property and competition policy

A. Overview

In general, competition policy promotes or maintains the level of competition in markets. It in-
cludes governmental measures that control the behaviour of businesses and the structure of indus-
try and markets. Generally, competition policy objectives are achieved through competition laws 
which: (1) prohibit anti-competition agreements and practices that harm free trade and competi-
tion; (2) prevent abuse of dominant position and anti-competitive practices that lead to such a 
dominant position and (3) regulate mergers and acquisitions. Competition encourages innovation, 
productivity and competitiveness, contributing to an effective business environment. This leads 
to economic growth and employment. It also removes barriers that protect entrenched elites and 
which reduce opportunities for corruption.82 Consequently, a country with a strong and effective 
competition policy and laws becomes attractive as a business location resulting in national and 
foreign investments. Competition also delivers benefits for consumers through lower prices, im-
proved services and greater choice. In this sense, competition generates total consumer welfare.83 
Economies of developing countries are vulnerable to anti-competitive practices as poor business 
infrastructure and complex regulatory and licensing regimes make it tougher for companies to 
enter these markets; their policies, laws and regulations are often not sufficient. 84 In addition, their 
enforcement agencies are not effective. Citizens and businesses are less aware of the importance of 
competition and do not exercise their rights or fulfill their responsibilities.85

In today’s world, many competition problems have a cross-border component. Companies and 
supply chains are regional and international, while competition laws and enforcement agencies are 
primarily national. Individual countries have struggled to address anti-competitive practices at the 
international level, which requires regional and global collaboration to set and enforce competition 
rules.86 The successful implementation of competition policy results in the elimination of anti-
competitive regulations and unnecessary barriers to competition imposed by government policies.87

Consumer protection benefits all clients by ensuring that they have the right of access to: non-
hazardous products; adequate information to enable them make informed choices according to 
individual wishes and needs; and effective redress.88 

B. Intellectual property rights and competition policy: the issues

Intellectual property rights and competition policy have a common objective, namely, to protect 
competitive markets so that they generate economic efficiency and welfare. There is no clear trade-
off between competition and innovation and, therefore, the two policies must not be seen as con-
tradictory.89 As the objective of intellectual property is to induce innovations that will ultimately 

82  Why Competition and Consumer Policy Matter, http://unctad.org/en/Pages/DITC/CompetitionLaw/why-compe-
tition-matters.aspx.

83   Id.
84  Gesner Oliveira, Thomas Fujiwara, Intellectual Property and Competition as Complementary Policies: A Test Using an Or-

dered Probit Model.
85  Nelly Sakata, Are Southern African Competition Law Regimes Geared Up for Effective Cooperation in Competition Law 

Enforcement?
86  Id.
87  Id.
88  Id.
89 Gesner Oliveira, Thomas Fujiwara, Intellectual Property and Competition as Complementary Policies: A Test Using an Or-

dered Probit Model.
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provide better conditions for price, quality and diversity of products available to consumers, it pos-
sesses the same final goal as competition policy, which is to promote welfare.90

Competition law seeks to free markets from restrictive practices by encouraging new and more 
efficient products or processes to enter markets. On the other hand, intellectual property law pro-
vides inventors with exclusive rights to use, sell and license inventions for a limited period. This 
provides a long-term incentive for research and development, prompting continuity of profitable 
inventions.   

According to UNCTAD (2008) both intellectual property and competition policies encourage 
firms to compete in the marketplace by investing in technologies that generate more efficient 
methods of production and new products and services for consumers. As such, competition and 
intellectual property rights laws are complementary especially in developing countries (Table 3). 
They are necessary for optimal level of research and development and technology diffusion. Fur-
ther, while patents tend to increase prices for patented goods and increase profits of Trans-National 
Corporations in foreign countries, they also promote local research and development and increase 
FDI, strengthen innovation and facilitate trade by reducing counterfeit goods.

Table 3: Areas of overlap between intellectual property and competition policy91 

Licences of intellectual property 
rights

Typical terms in intellectual property 
rights licences:
Territorial exclusivity
Royalties
Duration
Field of use restriction
Best endeavours and non-competi-
tion clauses
No-challenge clauses
Improvements
Tying and bundling
Price, terms and conditions

Technology transfer agree-
ments

Market share capitalization (hori-
zontal/vertical agreements, tech-
nology markets
Hard-core restrictions

Other agreements relating to 
Intellectual property rights

Technology pools
Copyright pools
Settlements of litigation

Source: UNCTAD, 2008 

There are some intellectual property-related competition issues that may arise from parallel im-
ports, restrictive practices and mergers. With regard to parallel imports, countries have to make a 
choice of whether to allow or prohibit goods produced under patent/trademark/copyright and im-
ported into another country without authorization of the local intellectual property rights owner. If 
parallel imports are allowed, the Competition Authority has an opportunity to weigh the possible 
public benefits against any adverse effects on competition in a particular case. 

On restrictive practices, intellectual property is often licensed to other firms (licensees) in other 
markets, which are more competent commercially (local ownership). The concern is when licensing 
agreements include conditions that may extend the market power of a dominant firm. A possibil-
ity of abuse may arise. The practices considered as restrictive or anti-competitive include vertical 
agreements such as tying clauses and refusal to license and horizontal agreements such as extension 
of the duration of patent, grant-backs, joint research and development and horizontal mergers.

90  Id.
91  WIPO presentation.
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On mergers, nearly all mergers or acquisitions will involve intellectual property acquisition/transfer 
of some kind. Acquisition of intellectual property rights alone may be caught by merger control (in 
some jurisdictions). The relevance of intellectual property to competition issues will vary from case 
to case. Advanced competition agencies exercise control of large-scale mergers and acquisitions to 
maintain a degree of competition and preserve incentive to innovation. The combined enterprise 
may dominate the market, having achieved patent control.  Owing to low entry barriers in high-
tech sectors, mergers between leading companies do obtain permission if they can show low entry 
barriers and efficiency gains. Cooperation between authorities in the review of mergers that fall 
within their respective jurisdictions has been common. For example, during the examination of the 
global mergers of Coca-Cola/Cadbury Schweppes and British American Tobacco/Rothmans of 
Pall Mall, the competition authorities of Zimbabwe and Zambia collaborated.

It is instructive to review the status of competition in the SADC region to isolate its potential 
impacts on industrial developments. The following section discusses the prevailing situation in 
selected SADC member States.

C. Status of competition policy in the SADC region

The SADC Protocol on Trade, Article 25, stipulates that “member States shall implement mea-
sures within the Community that prohibit unfair business practices and promote competition”.92 
In 2009, SADC developed a Declaration on Regional Cooperation in Competition and Con-
sumer Policies to provide for cooperation between member States in the area of competition law 
enforcement.93 With more integration, specialization is eroded and the existence of an effective 
competition regime is imperative. Increased trade not only within the region but also between 
the region and other countries or regional blocs means that measures have to be taken to promote 
competition and reduce the incidence of cartel activity. The Preamble to the Declaration states that 
the Agreement was designed based on the recognition that while competition laws generally ap-
ply domestically, markets usually extend beyond national boundaries. This is especially true in the 
pharmaceuticals industry. For example, in the region, South Africa has the best capacity in terms 
of producing anti-retroviral medication. Already, pharmaceutical companies in the country have 
waged battles with global firms and States to increase access to medicines, particularly for poor 
people. However, within the SADC context, the production of cheap generic medicines could af-
fect the manner in which South Africa engages in trade with its regional partners. Hence, there is 
need for States to cooperate in enforcing competition laws.

There are still a number of challenges to be overcome. The harmonization of competition policies 
is an arduous task and SADC itself does not have the necessary manpower to ensure that regional 
resolutions are implemented accordingly. Furthermore, disparities in national enforcement regimes 
and the top-down approach generally employed by Governments in implementing regional reso-
lutions make it more difficult to achieve coherence. Nevertheless, the private sector, through the 
Association of SADC Chambers of Commerce and Industry, is lobbying SADC to embark on 
public-private partnerships in the development of industrial, business and competition policies 
amongst other measures.

Lessons on harmonized competition policy can be garnered from the European Union, where the 
European Competition Network was established to ensure that European Union States imple-
ment competition regulations in tandem with their local competition regulations. Nevertheless, 
it should be noted that the bulk of competition authorities in SADC were formed at roughly the 

92 . Id.
93 Amplification of Article 25 of the SADC Protocol, which calls for member States to implement measures that 

prohibit unfair business practices and promote competition.  Evidently, the promotion of trade and fair competition 
ranks strongly in the minds of SADC legislators, hence, any policies designed for one sphere should take cogni-
zance of the other. 
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same time as Europe began its harmonization drive. Thus, the process will necessarily take longer 
in the region since the bulk of these institutions are looking to build their own capacity at the 
domestic level before venturing to concentrate on regional cooperation. Nevertheless, States could 
incrementally cooperate by, for instance, agreeing on extra-territorial application of domestic com-
petition laws where applicable. 

As can be seen in table 4, the 15 SADC member States are at different levels of development and 
implementation of competition laws and policies.94

Table 4:  Status of the development of competition policies in the SADC region

Countries with opera-
tional competition re-
gimes

Countries that have 
passed laws that have 
not yet gone into effect

Countries ac-
tively preparing 
competition 
laws

Countries in early stages of 
preparation

Botswana
Mauritius
Namibia
Seychelles
Swaziland
Malawi
South Africa
The United Republic of 
Tanzania
Zambia
Zimbabwe

Madagascar Lesotho
Mozambique

The Democratic Republic of the 
Congo
Angola

Current focus on 
strengthening enforce-
ment capacity

In need of technical as-
sistance to operationalize 
the competition agencies

Draft Bills are 
now in place

Current activities include raising 
awareness and highlighting the 
importance of formulating com-
petition laws and policies

With respect to competition laws, 10 SADC member States (Botswana, Malawi, Mauritius, Na-
mibia, Seychelles, South Africa, Swaziland, the United Republic of Tanzania, Zambia and Zim-
babwe) have operational competition agencies. The remaining countries are at various stages of 
development in the establishment of competition agencies with substantial progress having been 
made in Lesotho and Mozambique. On consumer protection laws, nine countries in SADC (An-
gola, Botswana, Malawi, Mauritius, Namibia, Seychelles, South Africa, Swaziland and Zambia) 
have consumer laws. Lesotho recently approved a consumer policy and Zimbabwe is in the process 
of developing a consumer law.

There are varying levels of development and implementation of competition laws in the region. In 
addition, there is also the dimension of the different national competition law models adopted.95 It 
is generally agreed that South Africa has the best structure. SADC adopted a cooperation model 
as opposed to establishing a supranational competition authority.96 The adopted cooperation model 
requires all member States to adopt and enforce competition law in tandem with the implementa-
tion of the integration agenda. The Declaration provides for effective cooperation and the estab-
lishment of a competition and consumer law and a Policy Committee Forum. The main purpose of 
the Committee is to implement the formalized system of the cooperation.

Generally, competition laws respect national laws protecting intellectual property. However, there 
is very little exchange between intellectual property offices and competition authorities in mat-
ters involving intellectual property.  This is mainly because they are separate entities without legal 

94  Josef p. 57.
95  Id. at p. 58.
96 Id. at p. 61.
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requirements to cooperate. A number of intellectual property cases relating to abuse of dominance 
especially in franchising agreements have emerged in the region – intellectual property cases treat-
ed under Article 18 of the regulations. Below are brief summaries of the current laws and policies 
in place in SADC member States. These summaries also discuss how the competition laws affect 
intellectual property rights.

Angola: Angola does not have a competition policy or law. Sectors of the economy are regulated 
in separate legislation such as the Law on Commercial Activity No. 1/07 (from 14 May 2007), 
Law on Industrial Activities No. 5/04 (from 7 September 2004), Law on Petroleum Activities No. 
10/04 (from 12 November 2004), the Basic Law on Electricity No. 14-A/96 (from 31 May 1996), 
the Basic Telecommunication Law No. 08/01, the Basic Postal Law No.06/87 (from 9 March 
1987) and the Law on Financial Institutions No. 13/05.

Botswana: The Competition Act passed by the Botswana Parliament late in 2009 created a Com-
petition Commission and a Competition Authority.  The legislation provides the Commission and 
the Authority with the ability to undertake the usual range of activities found in most countries 
that have enacted similar legislation. The Authority may undertake investigations of vertical and 
horizontal agreements (Articles 25, 26 and 27), as well as of the abuse of dominant position (Ar-
ticle 30). Botswana’s Competition Commission serves as the Board for the Competition Authority, 
which does investigation and recommends remedies, and makes decisions that can be appealed to 
the Commission. The Commission acts as a tribunal to adjudicate cases brought to it by the Com-
petition Authority or by appellants.97

Democratic Republic of the Congo: The Democratic Republic of the Congo currently has no compe-
tition law and policy in place. It relies on the regional regimes of SADC and COMESA.

Lesotho: Lesotho has no competition law or overall competition regulator. Instead, under the in-
dustrial and trading licences system, a business can apply for protection from competition for up 
to 10 years.98 Lesotho regulates economic entities in terms of provisions contained in its Industrial 
Property Order.

Madagascar: Competition in Madagascar is regulated by Competition Law No. 2005-020 of 17 
October 2005 and its implementing Decree No. 2008-771 of 28 July 2008. The Competition Act 
has provisions relating to the protection of intellectual property rights specifically, Chapter 1, Ar-
ticle 5, which reads, “the provisions of this Act do not derogate from the protections granted or 
recognized by specific statutes, including the texts relating to intellectual property.”

Malawi: The Competition and Fair Trading Act (Chapter 48:09) does not apply to “those ele-
ments of any agreement, which relate exclusively to the use, license or assignment of rights under, 
or existing by virtue of, any copyright, patent or trademark and any act done to give effect to a 
provision of an agreement referred to above.” 99 Thus, the Malawi Competition Act acknowledges 
intellectual property rights. Competition in Malawi is regulated by the Competition and Fair 
Trading Commission.

Mauritius: The Mauritius Competition Act 2007 covers intellectual property. The definition of 
“asset” under Section 2 includes “all the intangible assets of the enterprise, including its goodwill, 
intellectual property rights and know-how”. Section 3(4) provides that “Any agreement insofar as 
it contains provisions relating to the use, license or assignment of rights under or existing by virtue 
of laws relating to copyright, industrial design, patents, trademarks or service marks” is excluded 
from the application of the Act.  Similar to most Competition legislation, the Mauritius Competi-
tion Act does not interfere with intellectual property rights. 

97  Professor Roman Grynberg and Masedi Motswapong, Competition and Trade Policy: Botswana.
98  U.S. Department of State 2012.
99  Competition and Fair Trading Act Section 3(d) and (e).
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Mozambique: The Mozambique Competition Policy (Resolution No. 37/2007, 12.11) was ap-
proved in 2007. As in other countries, this policy was adopted to modernize and improve com-
petition in the country.  Subsequently, the Mozambique Competition Act, which addresses most 
economic activities, was enacted in July 2013. This Act establishes an independent competition 
regulatory authority (‘CRA’). The Mozambique Competition Act addresses anti-competitive prac-
tices and merger control. The Act is yet to be implemented.

Namibia: The Competition Policy was introduced in 2003 by the Competition Act 2 of 2003. 
The Act provides for exemptions as they relate to intellectual property rights. Article 30 allows 
the Commission to “grant an exemption in relation to any agreement or practice relating to the 
exercise of any right or interest acquired or protected in terms of any law relating to copyright, 
patents, designs, trademarks, plant varieties or any other intellectual property rights.” The relevant 
regulatory bodies are the Namibian Competition Commission and the High Court of Namibia.

Seychelles: The Fair Competition Act was enacted in 2009. The Act established the Fair Trading 
Commission. The Act provides for intellectual property rights as one of the exceptions to abuse 
of dominance under Section 7(4)(c) as follows: “An enterprise is not to be treated as abusing a 
dominant position…..(c) by reason that the enterprise enforces or seeks to enforce any right un-
der or existing by virtue of any copyright, patent, registered design or trademark except where the 
Commission is satisfied that the exercise of those rights has the effect of lessening competition 
substantially in a market; and impedes the transfer and dissemination of technology. 

South Africa: The current competition law was enacted in October 1998 and came into force in 
1999. It forms an important part of reforms to both address the historical economic structure in 
South Africa and encourage broad-based economic growth. It established a Competition Com-
mission with the primary responsibility of determining and investigating cases under the Act, and 
a Competition Tribunal to rule on most cases. A Competition Appeal Court was also to be estab-
lished. These institutions were set up in 1999, and the Act came into force on 1 September 1999. 
The Act deals with two main areas: prohibited practices and mergers.100

Swaziland: The Competition Act of 2007 does not apply to those elements of any agreement, 
which relate exclusively to the use, license or assignment of rights under, or existing by virtue of, 
any copyright, patent or trademark.101

United Republic of Tanzania: The Competition and Consumer Protection Law/Policy is adminis-
tered under the Fair Competition Commission of Tanzania. The Fair Competition Commission 
is an independent government body established under the Fair Competition Act, 2003 (No. 8) to 
promote and protect effective competition in trade and commerce and to protect consumers from 
unfair and misleading market conduct. The Fair Competition Act, which came into force through 
Government Notice No. 150 of May 2004, contains both competition and consumer protection 
provisions. This connotes a dual mandate for the Fair Competition Commission (integrated model 
of institutional set up). The drafting of the Competition and Consumer Protection Law in the 
United Republic of Tanzania took into consideration best international practices. The Act derives 
its principles from the UNCTAD Model Law. 

Zambia: The Competition and Consumer Protection Act No. 24 of 2010 does not apply to “an 
agreement or conduct insofar as it relates to intellectual property rights including the protection, 
licensing or assignment of rights under, or existing by virtue of, a law relating to copyright, design 
rights, patents or trademarks.”102 However, Section 2(1) of the same Act defines “assets” to include 
intellectual property rights and know-how.

100   Report: South African Competition Policy, Global Institute for Dialogue.
101  The Competition Act of 2007 [Section 3 (2)(c)].
102  The Competition and Consumer Protection Act No. 24 of 2010 [Section 3 (3) (a)].
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Zimbabwe: The Competition Act (Chapter 14:28) shall not be construed so as to limit any right 
acquired under the following intellectual property-related statutes: the Plant Breeders Rights Act 
(Chapter 18:16); or the Copyright Act (Chapter 26:01); or the Industrial Designs Act (Chapter 
26:02); or the Patents Act (Chapter 26:03); or the Trade Marks Act (Chapter 26:04) except to the 
extent that such a right is used for the purpose of enhancing or maintaining prices or any other 
consideration in a manner contemplated in the definition of “restrictive practice” in Section 2 of 
the Act. 

Generally, most competition legislation in the SADC region does not interfere with intellectual 
property rights. Provisions that state that the competition laws do not apply to intellectual property 
rights are crucial and consistent with international standards. A regional framework provides for 
the mechanism for technical cooperation among national competition and consumer agencies, the 
strengthening of information exchange, consultations and joint operation in the enforcements of 
competitive standards and the thwarting of anti-competitive practices at the bilateral and regional 
levels. Competition and consumer authorities must cooperate in order to successfully identify and 
prosecute cross-border anti-competitive practices. Some of the anti-competitive practices and un-
fair trade practices cited as common in the SADC region include:

i. The inability of firms to access supply chains in new/foreign markets.

ii. Bid-rigging and cartels.

iii. The selection of a single distribution channel by a dominant firm.

iv. Deceitful, misleading representations and product safety standards.

v. Mergers and acquisitions involving multinational companies operating in more than one 
SADC country e.g. British American Tobacco/Rothmans of Pall Mall, Coca-Cola/Cad-
bury Schweppes, Total/Mobil etc. There have also been a lot of mergers involving big and 
dominant South African firms.

vi. Different levels of development within SADC countries.

The SADC secretariat has already embarked on a process of harmonizing the national laws– the 
first step will be to develop a manual for the competition authorities and the second stage will be 
to prepare a harmonization framework.

Specifically, cartels have been uncovered, and in some cases, prosecuted and fined in the fertilizer, 
steel, pharmaceutical, milling and airline industries. Most of the firms involved have subsidiaries in 
many SADC countries.103 In addition, allegations of abuse of dominance by big  firms operating in 
SADC countries have been common. Market allocation arrangements by multinational companies 
operating in the motor vehicle, cement and other industries have also been identified. Consumer 
protection problems include: expired products, substandard goods and counterfeit products flood-
ing the region. 104

The SADC secretariat is in the processing of commencing programmes towards the harmonization 
of national laws. A manual for competition authorities or guide book/reference book is available 
to member States for case investigation and analysis. Preparation of a harmonization framework is 

103  Review of the experience gained in the implementation of the United Nations Set, including voluntary peer reviews written 
by the Southern African Development Community, the Sixth United Nations Conference to Review All Aspects of the Set of  
Multilaterally Agreed Equitable Principles and Rules for the Control of Restrictive Business Practices ,Geneva , 8-12 Novem-
ber 2010.

104  Id.
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also a work in progress.105  Also within the context of the Declaration on Regional Cooperation in 
Competition and Consumer Policies signed by SADC Heads of State and Government in 2009, 
table 5 shows some activities in support of competition law and policy development and imple-
mentation that have been undertaken during the last two years.

Table 5: SADC secretariat programmes on strengthening competition policy

Date Activity

September 2013 Regional training workshop on competition policy for commissioners.

September 2013 Regional training workshop on competition policy for judges.

November 2012 Regional training workshop on competition policy for staff of competition agen-
cies (topics covered were competition and consumer protection).

Technical assistance in the form of short-term experts to help Lesotho develop its 
consumer protection policy. 

Fifteen SADC-specific best practice guidance documents on key competition 
and consumer issues; covering, for example, case analytical methods, merger 
enforcement guidelines, consumer perspectives, sanctions, penalties and rem-
edies have been developed. The main purpose of the guidance documents is to 
facilitate common enforcement practices.

Online competition cases resource database was established. Its main purpose 
is to enhance information sharing and cooperation during investigations; promote 
collaboration and cooperation on cross-border cases; serve as a central reposi-
tory of information on both on-going and resolved cases, especially cases of 
mutual interest to member States; and provide easy access to case information 
and best practice in a user-friendly fashion with search capability. Currently, the 
database has over 50 competition cases from different SADC jurisdictions and 
other relevant documents on competition such as the SADC best practices guid-
ance documents.  It is hoped that restrictions on the use of this database will be 
lifted soon for all stakeholders  to have access to the information and knowledge 
stored in it.

These initiatives are part of the overall strategy by the SADC secretariat to strengthen competition 
and competition policy in the region. 

D. Intellectual property rights and competition policy

Competition and intellectual property laws and policies are complementary in nature and, there-
fore, harmonization and collaboration in their enforcement is a key element in fostering economic 
development of developing and developed countries.106 Competition laws and policies are gener-
ally tailored such that they do not interfere with intellectual property rights. Challenges in the 
interface between intellectual property rights and competition laws and policies include:

• Low levels of competition culture and awareness.

• Existence of laws that are in contradiction with competition laws i.e. price control laws

• Existence of intellectual property rights that are not exploited; have the owners been paid 
not to produce?

• Protection period; could they be excessive? Should they be uniform across jurisdictions?

105  Id.
106  Id.
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• Information asymmetry; it is difficult to ascertain whether high prices/charges amount to 
recoupment or abuse of dominance.

• No cooperation between intellectual property offices and competition authorities

• Lack of enforcement:

• Small market results in limited products on the market

• Primary and secondary markets both dominant

• Secondary market of spare parts becomes an issue of competition e.g. cars, ATMs, com-
puter operation systems

• Import dependency – small manufacturing. Exhaustion of intellectual property rights?

The opportunities for reconciling competition and the protection of intellectual property rights 
arise from policy harmonization. Thus, before engaging in the question of whether regional com-
petition policy would benefit the countries of the SADC region, each member State must work 
towards implementing the relevant domestic policy and achieving a functional agency with ad-
equate capacity and capabilities. This will help accelerate the harmonization process. There is need 
for a regional competition authority. COMESA already has a competition authority in place. Ar-
ticle 55(3) of the COMESA treaty provides that “the Council shall make regulations to regulate 
competition within member States”. The Council made and adopted the COMESA Competition 
Regulations in December 2004.  The COMESA Competition Commission became operational on 
14 January 2013; its mandate is to implement the competition regulations. The regulations apply to 
“all economic activities whether conducted by private or public persons within, or having an effect 
within the Common Market” albeit with limited exceptions. In addition, the regulations trump the 
domestic competition laws of member States, an aspect that is yet to be domesticated into national 
laws by member States. In relation to mergers, it was intended that a single filing would substitute 
filings with the national authorities in the member States. This contention is yet to be clarified by 
the Commission as the regulations do not expressly state this. 

The EAC Competition Policy and Law was adopted by the Council in 2004. The objective of 
the EAC Competition Policy and Law is to maintain and promote competition and provide for 
consumer welfare. In 2006, the Heads of State accented the EAC Competition Act 2006. The Act 
seeks to promote and protect fair competition in the Community; to provide for consumer welfare, 
and to establish the East African Community Competition Authority. The Policy and Act can only 
be operational if the law is harmonized in all EAC partner States. Rwanda, the United Republic of 
Tanzania, Kenya and Burundi have adopted the law but none of them has implemented it. Uganda 
has not adopted the law yet.

COMESA and EAC have viable competition frameworks, however, the challenge is in inducing 
member States to adopt the laws and implement them. SADC has pegged the following as chal-
lenges to cooperation and consultations: absence of competition laws in some countries, high costs 
of investigations, different priorities, voluntary nature of cooperation, lack of harmonization of laws 
and confidentiality of information. For the agreed cooperation model to be effective, it requires ac-
tive participation of every competition agency particularly on cases with cross-border effects. These 
challenges are similar, if not identical, to those faced in pushing the intellectual property agenda 
on the continent. The three regional economic groupings have agreed to work together and imple-
ment joint programmes in competition policy, trade, customs and economic liberalization, among 
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other areas. The draft tripartite agreement proposed the establishment of a Tripartite Competition 
Forum. The proposed African Competition Forum is also another related development.107

E. Summary

The chapter has reviewed the interface between intellectual property rights and competition policy 
and shown that these two policy strategies are complementary and aim to improve consumer 
welfare. Competition and intellectual property laws and policies are complementary in nature 
and, therefore, harmonization and collaboration in their enforcement is a key element in fostering 
economic development. Both intellectual property and competition policies encourage firms to 
compete in the marketplace by investing in technologies that generate more efficient methods of 
production and new products and services for consumers. Low levels of awareness and culture, in-
formation asymmetry, lack of cooperation between intellectual property rights offices and competi-
tion authorities and lack of enforcement are some of the factors limiting the smooth co-existence 
between intellectual property rights and competition.  

The chapter showed that competition legislation in the SADC region does not interfere with intel-
lectual property rights and that countries are at different stages in the development of competition 
policies. For harmonization, there is need to: strengthen the regional framework that provides 
for the mechanism for technical cooperation among national competition and consumer agen-
cies, strengthen information exchange, consultations and joint operation in the enforcements of 
competitive standards and the thwarting of anti-competitive practices at the bilateral and regional 
levels. SADC should engage the COMESA Competition Authority and collaborate with it to 
improve existing structures. Ideally, competition and consumer authorities must cooperate in order 
to successfully identify and prosecute cross-border anti-competitive practices. 

107  Id.
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V. Summary of findings, conclusions and 
recommendations
The study has shown that intellectual property has become a critical component of commerce 
and economic growth worldwide. Strong intellectual property protection systems positively af-
fect international trade and support creativity and innovation. The enforcement of these rights 
both within the region and outside affects the region’s growth and jobs. When ideas, brands and 
products are pirated and counterfeited, economies are adversely affected and inventors lose out. In 
addition, counterfeit products, especially medical drugs, pose a risk to consumer safety and health. 
Consequently, strong harmonized intellectual property rights standards are necessary to confront 
infringements in the region. Rights holders need access to effective ways of protecting their rights 
internationally. They need a solid and predictable intellectual property rights legal framework. The 
findings and recommendations of the study are consolidated in table 6. 

The report has alluded to the fact that regardless of what product an enterprise makes or what 
service it provides, it is likely that it is regularly using and creating intellectual property. As such, 
businesses should be well versed in protecting, managing and enforcing intellectual property, so as 
to get the best possible commercial results from its ownership. Almost every business has a trade 
name or one or more trademarks and should consider protecting them. Most businesses will have 
valuable confidential business information, from customers’ lists to sales tactics they may wish to 
protect. Other things to consider include: creative original designs, publications and dissemination 
and invented or improved products or services. Intellectual property can play a role in almost every 
aspect of business development and competitive strategy: from product development to product 
design, from service delivery to marketing, and from raising financial resources to exporting or 
expanding  business abroad through licensing or franchising. 

Intellectual property can enhance the market value of businesses when legally protected. This is why 
there is demand for intellectual property-protected products and/or services in the marketplace. 
Furthermore, intellectual property can become a valuable business asset. The strategic utilization 
of intellectual property assets can, therefore, substantially enhance competitiveness. In addition, 
intellectual property rights can be a company’s most valuable intangible business asset in addition 
to physical assets. Intangible assets such as human capital and know-how, ideas, brands, designs 
and other intangible fruits of a company’s creative and innovative capacity are important. The study 
observes that, progressively and mostly as a result of the information technologies revolution and 
the growth of the service economy, intangible assets are becoming more valuable than physical as-
sets. Some of the findings are discussed below.

Regional and international frameworks on IP: The study has shown a high level of harmoniza-
tion of regional, continental and international frameworks to facilitate intellectual property rights 
cooperation led by WIPO. Regional and international agreements and protocols are focused on 
harmonization of intellectual property issues. In addition, there is a system of multinational or-
ganizations that provides services that encourage harmonization. Regional organizations further 
harmonize intellectual property rights  among the countries they serve. However, while there has 
been considerable harmonization of intellectual property rights  systems among countries, there 
remains wide variation among nations within the WIPO frameworks.

Status of IP policies in SADC: A majority of SADC members States are lagging behind global 
trends in intellectual property rights policies,  legislation, administration and enforcement. Pat-
ent laws in most SADC member States are administered across several ministries including the 
Ministries of Trade, Commerce and Industry or their equivalents and the Ministries of Law and 
Constitutional Affairs or their equivalents. A few countries have set up dedicated industrial prop-
erty offices or organizations, e.g. the Zimbabwe Intellectual Property Office, the Registrar of Com-
panies and Intellectual Property, the Patent and Companies Registration Office in Zambia and the 
Copyright Society of Malawi. 
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With respect to policy, the study showed that a majority of intellectual property rights  legisla-
tion in the region is outdated and not compliant with the TRIPS agreement. Many of these laws 
were introduced before the coming into force of the TRIPS. In addition, each national policy and 
strategy appears to have been developed in isolation, without due regard to the commonalities that 
exist in the region, resulting in poor coordination of policy within and across national boundaries. 
Another compelling issue regarding intellectual property rights in the region is that they cover 
only a few areas such as patents, copyrights and trademarks and do not extend to all the categories 
of intellectual property rights covered by the TRIPS Agreement. Even in cases where relatively 
recent regulations are in place, they are, in most cases, a little more than a framework with detailed 
rules yet to be developed for their full implementation. Thus, with the exception of South Africa, 
intellectual property rights systems in SADC generally show mediocre performance due to out-
dated legislation. In addition, most member States are not TRIPS compliant. Furthermore, only 
two SADC member States (Zimbabwe and Botswana) have domesticated the ARIPO framework.  

The study has also shown the need for SADC to broaden the spectrum of intellectual property 
protection to include traditional knowledge, traditional and cultural expressions as well as make 
use of the intellectual property legal framework to ensure that obligations under the Nagoya Pro-
tocol pertaining to the use of genetic resources are respected. To fully benefit from these systems, 
the value of traditional knowledge, traditional and cultural expressions and genetic resources needs 
to be determined through audits so that systems to respect, recognize and protect them can be 
developed. 

Coordination and harmonization on IP: SADC member States are party to a number of inter-
national treaties, conventions and bilateral and multilateral agreements, which address intellectual 
property issues within the broader context of trade. The harmonization of intellectual property 
issues in Africa has been spearheaded by ARIPO, OAPI and, recently, PAIPO. Efforts by re-
gional organizations may help remove cultural and political differences hindering harmonization 
of intellectual property administration on the continent. The continent could then have a common 
organization in intellectual property that protects the rights and diverse cultural heritage peculiar 
to the African continent. 108 

At regional level, the existing coordination arrangement stipulates that member States should fol-
low WTO frameworks with respect to the protection of intellectual property as provided for under 
the WTO Agreement on TRIPS, which prescribes minimum standards and periods for which 
protection should be granted to different intellectual property rights and countries are required not 
to discriminate among foreign nationals – and between foreign nationals and their own nationals 
– in the acquisition and maintenance of intellectual property rights.

The study has observed three main issues presented in relation to public health and access to medi-
cine as affected by intellectual property rights: many member States are non-TRIPS compliant, 
TRIPS flexibilities are not sufficiently utilized within the region and lack of domestication of re-
lated protocols and compliance. The SADC secretariat can urge member States to become TRIPS 
compliant and to use all TRIPS flexibilities. The use of TRIPS flexibilities aligns with SADC 
aspirations on public health and access to medicine. Member States have opportunities for align-
ment and harmonization of intellectual property policy frameworks given that most of them are 
still developing such architecture. As a region, SADC could benefit from adapting the EAC and 
COMESA frameworks and develop a guiding template for member States.

The lack of coordination and the existence of a weak intellectual property framework at national 
level affect the role of intellectual property rights in member States. Lack of coordination nega-
tively impacts on intellectual property towards the national development agenda. The weakness of 
intellectual property authorities in member States has reduced them to mere registration centres 
and they do not take the lead in intellectual property matters.  

108 Id
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Competition and intellectual property rights: With respect to competition policy and intellec-
tual property, the study observed that these two are complementary; both encourage firms to com-
pete in the marketplace by investing in technologies that generate more efficient methods of pro-
duction and new products and services for consumers. Harmonization and collaboration in their 
enforcement is a key element in fostering economic development of developing and developed 
countries.109 The levels of competition and awareness in the region are low. Furthermore, there is 
also widespread existence of laws that are in contradiction with competition law, for example, price 
control law with no relationship with intellectual property. Member States are at different levels 
in the development of competition policies. The current programmes by the SADC secretariat on 
competition policy should be expanded and accelerated.

Intellectual property challenges: The broad challenges that hinder effective use of intellectual 
property in SADC member States include: poor intellectual property infrastructure, lack of aware-
ness, non-homogenous regimes, lack of support for research and development, lack of political will, 
outdated legislation, shortage of skilled manpower and limited financial support by Governments. 
These factors account for the rather slow uptake on intellectual propertyand related matters in the 
region and also impact of the ease of policy alignment and harmonization. The regional intellec-
tual property framework lacks mechanisms to monitor initiatives. The lack of a dedicated division 
dealing with intellectual property issues within the SADC secretariat compromises the pursuit of 
integration in this key area. 

The study clearly indicates that the effective use of intellectual property in SADC member States 
is hindered by, among others, poor infrastructure, lack of awareness, non-homogenous intellectual 
property regimes, lack of support for research and development, lack of political will, outdated 
legislation, poor administration and shortage of skilled manpower and limited financial support by 
Governments. 

Table 6: Summary of key findings and recommendations

Key 
findings

Recommendations

Member State SADC Cooperating partners

INTELLECTUAL PROPERTY LEGISLATION

Outdated laws
Identify gaps and implement 
amendments

Issue directives to the 
effect that laws be 
amended

Provide technical sup-
port for these amend-
ments

Lack of intellectual 
property policy frame-
work 

Facilitate the development 
and approval of the draft 
policy framework

Support the develop-
ment of the intellectual 
property policy frame-
work by providing a 
template for member 
States

Support the initiative 
through guidance in 
best practices 

Non-homogeneous
Approximate their laws to 
regional compliance

Facilitate coordination 
of member States in 
the harmonization pro-
cess

Support the initiative 
through guidance in 
best practices

Weak enforcement re-
gimes

Introduce intellectual prop-
erty enforcement regimes 
(implementation frameworks)

Support the estab-
lishment of national 
intellectual property 
regimes as well as the 
regional framework

Support the initiative 
through guidance in 
best practices

109  UNCTAD
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Key 
findings

Recommendations

Member State SADC Cooperating partners

Intellectual property 
laws in line with com-
petition

Enact and review intellectual 
property  laws in line with 
competition laws and poli-
cies and other development 
programmes

Support member 
States to establish spe-
cial legal and regulatory 
frameworks to handle 
intellectual property /
competition matters

Technical assistance in 
policy alignment/har-
monization

INTELLECTUAL PROPERTY INFRASTRUCTURE

Weak or non-existent 
intellectual property  
infrastructure

Develop the intellectual prop-
erty  infrastructure to support 
national economic develop-
ment

Develop infrastructure 
for regional projects

Support the initiative 
through guidance in 
best practices

Weak or non-existent 
innovation infrastruc-
ture

Strengthen existing and de-
velop new innovation infra-
structure where none exists

Support the develop-
ment of innovation 
infrastructure and coor-
dinate the exchange of 
experiences and ideas

Provide technical sup-
port for these develop-
ments at national and 
regional levels

Gaps in intellectual 
property automation

Member States submit their 
request as per national filing 
demands, to their cooperat-
ing partners

Member States should cor-
relate data for intellectual 
property automation

Support the develop-
ment of a centralized 
database at regional 
level in the designated 
office

Provide technical sup-
port for these develop-
ments at national and 
regional levels

INTELLECTUAL PROPERTY AUTHORITIES

Ill-equipped
Specify requirements based 
on need

Recommend minimum 
requirements across 
the board

Provide technical sup-
port for these develop-
ments at national and 
regional levels

Understaffed
Specify requirements based 
on need

Recommend minimum 
requirements across 
the board

Provide technical sup-
port for these develop-
ments at national and 
regional levels

Limited competencies

Upgrade skills and knowl-
edge to meet the new chal-
lenges relating to economic 
development leveraging on 
intellectual property

Support the develop-
ment initiatives

Provide technical sup-
port for these develop-
ments at national and 
regional levels

Diversity of functions

Streamlined to deal with 
intellectual property-related 
activities only i.e. other activi-
ties such as registration of 
births, deaths, and political 
parties should be discarded 
from intellectual property of-
fices

Support the develop-
ment initiatives

Support the initiative 
through guidance in 
best practices, norm 
setting and standards
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Key 
findings

Recommendations

Member State SADC Cooperating partners

Disparities in location 
of intellectual property 
authorities

Semi-autonomous  or para-
statal institutions (establish-
ment of intellectual property 
rights ministries, see SADC 
protocol on ICT as a case 
study, recommendation of 
the Council of Ministries in 
ARIPO)

Coordinate with ARIPO 
for an appropriate di-
rective

Non-homogeneous 
setup of intellec-
tual property offices in 
SADC member States

Cohesion between the in-
dustrial property offices and 
copyright offices at national 
level 

At regional level, a sin-
gle framework should 
be established

Different titles exist of 
heads of intellectual 
property offices

A common title to be adopt-
ed 

An agreed title to be 
adopted

INTERNATIONAL RELATIONS

Membership to interna-
tional treaties

Identify pertinent treaties and 
conventions for membership

None

Support the initiative 
through guidance on 
the merits of being par-
ty to certain treaties

Membership to region-
al treaties

Member States should sub-
scribe to regional treaties on 
intellectual property

Encourage members to 
be party to all regional 
treaties within their 
proximity 

Domestication of re-
gional and international 
treaties

Member States should en-
sure that assertion or ratifica-
tion is followed by domesti-
cation

Encourage domestica-
tion

Support the initiative 
through guidance in 
best practices, norm 
setting and standards

Technical support

Technical support is demand 
driven and member States 
should request for support 
as per need

Support the outsourc-
ing of the relevant tech-
nical assistance

Provide  support in 
improving technical 
mechanisms

Participation in WIPO 
Standing Committees

Member States encouraged 
to participate in these meet-
ings on norm setting and 
standards

Coordinate the set 
norms and standards 
internationally for suit-
ability at regional level
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Key 
findings

Recommendations

Member State SADC Cooperating partners

Role of ambassadors 
in Geneva from SADC 
member States

Member States should no-
tify their ambassadors on 
developments in intellectual 
property in their respective 
member States

COMPETITION POLICY

Poor interface between 
intellectual property 
and competition poli-
cies

Bridge the gap between 
intellectual property and 
competition policies within 
member States

Support the coordina-
tion and training of 
competition authorities 
and their interface

Support the initiative 
through guidance in 
best practices, norm 
setting and standards

Lack of expertise on 
competition law

Member States should de-
velop competencies for com-
petition law

Continue to coordinate 
training and develop-
ment of national com-
petition authorities

Provide technical sup-
port for these develop-
ments at national and 
regional levels

Poorly developed anti-
competition authorities

Develop the offices as per 
need

Support the devel-
opment of national 
infrastructures and pro-
vide the coordination 
mechanism

Support the initiative 
through guidance in 
best practices, norm 
setting and standards

TRIPS FLEXIBILITIES

Lack of implementation 
in general

Member States should take 
cognizance of the time limits 
imposed under TRIPS for 
compliance

Coordinate the training 
on TRIPS flexibilities 
and their implementa-
tion

Provide technical sup-
port for these develop-
ments at national and 
regional levels

Poor implementation 
in relation to access 
to medicines in public 
health institutions

Implement national drug poli-
cies

Promote availability 

Implement quality, safety and 
efficacy of medicines and 
their rational use

Where there is need, consoli-
dation is required

Support the implemen-
tation of the policies 
on essential drugs and 
medicines

Provide technical sup-
port for these develop-
ments at national and 
regional levels



66

Key 
findings

Recommendations

Member State SADC Cooperating partners

HARMONIZATION

Fee structures

Varied

Harmonization recom-
mended

Varied

Harmonization recom-
mended

Operationalization of 
international treaties 
and protocols

Implement obligations under 
the treaties and protocols 
where the member States 
are party

Support the implemen-
tation of these treaties 
and protocols

Provide technical sup-
port for these develop-
ments at national and 
regional levels

Poor coordination at 
regional level

None
Prepare a coordination 
framework

Support the initiative 
through guidance in 
best practices, norm 
setting and standards

INTELLECTUAL PROPERTY COMMERCIALIZATION

Inadequacies in licens-
ing arrangements

Strengthening the licensing 
infrastructure at national level

Support the training in 
licensing arrangements

Provide technical sup-
port for these develop-
ments at national and 
regional levels

Absence or poor intel-
lectual property valu-
ation

Recognition of intellectual 
property  as a business asset 

Develop a scheme for under-
writing intellectual property 
as collateral

Encourage auditing at all 
business and economic lev-
els

Make a directive to its 
member States recog-
nizing intellectual prop-
erty as collateral

Support the initiative 
through guidance in 
best practices, norm 
setting and standards

Poor support for R&D

Member States should im-
plement the African Union 
decisions to provide at least 
1% of national budget for 
R&D

Support the implemen-
tation of the decisions 
of the African Union in 
its member States

None
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Key 
findings

Recommendations

Member State SADC Cooperating partners

Weak usage of intellec-
tual property for busi-
ness development

Member States to encourage 
the development of  intel-
lectual property departments 
in selected industries and 
translation of university re-
search in R&D into industrial 
production

Deliberate policies to link 
R&D to industry highly rec-
ommended

Support member 
states in these initia-
tives

Support the initiative 
through guidance in 
best practices, norm 
setting and standards

AWARENESS & CAPACITY BUILDING

Lack of intellectual 
property awareness in 
general

Step up the awareness of 
intellectual property  for na-
tional economic development

Support the awareness 
activities in the region

Complement the efforts 
made at national and 
regional level in aware-
ness creation

Shortages of intellec-
tual property experts

Introduce intellectual prop-
erty  training at national 
universities and develop spe-
cialized academies on intel-
lectual property 

Technical expertise to be 
availed to intellectual prop-
erty  offices and in industrial 
sectors of importance includ-
ing ICT

Support the teaching 
of intellectual property  
at the regional level

Provide technical sup-
port for these develop-
ments at national and 
regional levels

Intellectual property 
publications

Timely and consistent peri-
odical publication

Journals and annual reports 
to be readily available

Timely and consistent 
periodical publication

Journals and annual 
reports to be readily 
available

None

Lack of technology 
information centres 
(TICS)

Establish TICs Support the develop-
ment of  TICs

Involvement of  the in-
ternational community 
in the development of 
TICs

Poor knowledge of at-
tributes of copyright in 
economic development

Studies to be conducted in 
all SADC member States on 
the economic contribution of 
copyright industries

Support the initiatives

Provide technical sup-
port for these develop-
ments at national and 
regional levels
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Key 
findings

Recommendations

Member State SADC Cooperating partners

CONTINENTAL INTELLECTUAL PROPERTY FRAMEWORK

Need to support the 
existing regional organ-
izations on intellectual 
property

Member States should sub-
scribe to the ARIPO proto-
cols

Strengthen the regional 
organization on intel-
lectual property, i.e. 
ARIPO 

Support the regional 
organization initiative.

Need for further stud-
ies on PAIPO initiatives

Member States should be 
informed about the implica-
tions of such an initiative

Enlist consultant to 
spearhead a study on 
harmonization between 
ARIPO/OAPI with a 
view to establish a co-
ordination arrangement 
between the continen-
tal framework (PAIPO) 
and the regional or-
ganization and other 
member States that 
are hitherto not party to 
ARIPO/OAPI

Support the Regional 
organization initiative.

Table 7 presents the Action Plan on intellectual property issues in the SADC region. The imple-
mentation of the recommendations of the study will improve the intellectual property landscape 
within the SADC region and pave way for sustained economic development leveraging on knowl-
edge and ideas. The recommended actions in the critical areas are:the development of intellec-
tual property policies and strategies, legislation, harmonization of intellectual property laws, en-
forcement and computerization, development of expertise in the fields of examination, auditing, 
strengthening the interface between intellectual property rights and competition laws, develop-
ment of infrastructure and investing in region-wide studies on copyright. In all these actions, the 
member States have a key role to play, together with the SADC secretariat. 

Table 7: Intellectual property rights action plan for SADC member States

Intellectual Prop-
erty Areas

Objective
Regional 
Activities

National Ac-
tivities

Delivera-
bles

Lead 
Agency(ies)

Indicative 
Timeframe

LEGISLATION

Outdated and 
non-TRIPS com-
pliant

Modernization 
Collaborate 
Initiatives

Identify gaps 
and im-
plement 
amendments

Modernized 
and TRIPS 
compliant 
laws

Member 
States, 
SADC, 
WIPO, ECA, 
ARIPO

Project 
Based

Intellectual prop-
erty policy devel-
opment

Develop  an 
Intellec-
tual Property 
Policy and 
maximize its 
utilization

Facilitate 
policy de-
velopment 
through de-
velopment 
of templates

Draft  intel-
lectual prop-
erty policies

National  
intellectual 
property  
policies

Member 
States, 
SADC, 
WIPO, ECA, 
ARIPO

Project 
Based
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Intellectual Prop-
erty Areas

Objective
Regional 
Activities

National Ac-
tivities

Delivera-
bles

Lead 
Agency(ies)

Indicative 
Timeframe

Intellectual prop-
erty rights inter-
face 

Develop  col-
laborative 
mechanisms

Develop 
a regional 
framework 
for competi-
tion authori-
ties

Develop 
a national 
framework

Eradicated 
disparities 
between  
intellectual 
property 
rights  and 
competition 
laws

Member 
States, 
SADC, WTO, 
WIPO, ECA, 
COMESA

Project 
Based

INTELLECTUAL PROPERTY  INFRASTRUCTURE

Framework

Develop and 
strengthen 
competition 
policies

Collaborate 
develop-
ments

Strengthen 
existing and 
develop 
where none 
exists

Modern 
competition 
practices

Member 
States, 
WTO, WIPO, 
ECA, SADC, 
COMESA

Project 
Based

Infrastructure

Develop in-
novative 
structures in 
SADC mem-
ber States

Support 
the devel-
opment of 
national in-
novation in-
frastructure.

Develop 
national in-
novation in-
frastructure.

Harness 
and nurture 
innovation 

Member 
States,  
WIPO, ECA, 
SADC, 
ARIPO

Project 
Based

INTELLECTUAL PROPERTY AUTHORITIES

Intellectual prop-
erty authorities

Restructure 
and ensure 
relevance to 
economic de-
velopment

Strengthen 
existing 
regional 
frameworks 
(i.e. ARIPO)

Delink from 
Government 
and render 
them semi-
autonomous

Modern and 
versatile  
intellectual 
property 
offices

Member 
States, WTO, 
WIPO, ECA, 
SADC 

Project 
Based

Enforcement

Develop en-
forcement 
regimes at 
national and 
regional levels

Develop-
ment of 
appropriate 
enforcement 
mechanisms

Establish 
appropri-
ate national 
enforcement 
mechanisms

Ensure en-
forcement 
of  intellec-
tual prop-
erty rights

Member 
States WIPO, 
SADC, WTO, 
COMESA 

Project 
Based

INTERNATIONAL RELATIONS

Regional and 
international con-
ventions

Achieve mem-
bership to 
regional and 
international 
treaties

Coordinate 
membership 
drive

Identify rel-
evant con-
ventions

Integrated  
intellectual 
property 
systems

SADC, 
WIPO, ECA, 
ARIPO

Project 
Based

TRIPS
FLEXIBILITIES
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Intellectual Prop-
erty Areas

Objective
Regional 
Activities

National Ac-
tivities

Delivera-
bles

Lead 
Agency(ies)

Indicative 
Timeframe

TRIPS flexibilities

Implementa-
tion of flexibili-
ties within the 
region

Support 
the devel-
opment of 
modules on 
flexibilities

Explore ar-
eas of TRIPS 
flexibilities

Maximize 
the use of 
TRIPS flex-
ibilities

WTO, WHO, 
Ministries of 
Health,  intel-
lectual prop-
erty authori-
ties, medical 
authorities, 
SADC

Project 
Based

HARMONIZA-
TION

Harmonization
Approxima-
tion of laws

Collaborate 
initiatives 

Harmonize 
the  Intellec-
tual Proper-
ty-REC laws

Adopt com-
mon norms 
and stand-
ards

Adopt com-
mon stand-
ards and  
norms

SADC, 
WIPO, ECA, 
ARIPO

Project 
Based

COMMERCIALI-
ZATION

Intellectual prop-
erty auditing

Situational 
analysis

Support au-
diting initia-
tives

Conduct  
intellectual 
property au-
diting

Status re-
port

Cooperat-
ing partners 
i.e. SADC, 
WIPO, ECA, 
ARIPO

Project 
Based

Support for R&D
Budgetary 
allocation for 
R&D

Policy devel-
opment of 
R&D

Governmen-
tal support 
as provided 
under the 
United Na-
tions and 
African Union 
resolutions

Financing 
for R&D

Member 
States, AU, 
ECA, SADC, 

Project 
Based

IP assets as col-
lateral

Recognition 
by financial 
institutions 
of  intellectual 
property as 
collateral

Establish 
regional  
intellectual 
property as-
sets funding

Establish 
financial in-
surance for 
innovation

Funded  
intellectual 
property 
projects

Cooperat-
ing partners 
i.e. agents, 
banks, in-
surance 
companies, 
national Gov-
ernments, 
SADC, ECA, 
COMESA

Project 
Based
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Intellectual Prop-
erty Areas

Objective
Regional 
Activities

National Ac-
tivities

Delivera-
bles

Lead 
Agency(ies)

Indicative 
Timeframe

AWARENESS 
AND CAPACITY 
BUILDING

Training intel-
lectual property 
experts

Develop a 
critical mass 
of  expertise 
to support  
intellec-
tual property-
based devel-
opment

Support 
the devel-
opment 
of  intellec-
tual property 
academies 
at a regional 
level

Establish the 
teaching of  
intellectual 
property in 
universities 
and tertiary 
institutions

Introduc-
tion of the 
teaching of  
intellectual 
property

Cooperat-
ing partners 
i.e.  intellec-
tual property 
academies, 
universities, 
WIPO Acad-
emy, ARIPO 
Academy, 
etc.

Project 
Based

Training a pool of 
examiners

Develop ca-
pacity in pat-
ent drafting

Comple-
ment the 
existing pool 
of examiners 
at ARIPO

Maintain a 
limited num-
ber of techni-
cal expertise 
in key techni-
cal areas and 
ICT

Capacity to 
do search 
and ex-
amination 
at a regional 
level and 
capacity to 
do limited 
search and 
examination 
at a national 
level, and 
employ ICT 
in  intellec-
tual prop-
erty man-
agement

Cooperat-
ing partners 
i.e. PCT 
search and 
examination 
authorities

Project 
Based

Awareness

Create aware-
ness on the 
importance 
of  intellectual 
property for 
development 
and create 
political will

Coordination 
of aware-
ness activi-
ties

Conduct 
awareness 
activities

Develop 
an  intellec-
tual prop-
erty culture 
within the 
region

Cooperat-
ing partners 
i.e. AU, 
ECA, SADC, 
national  in-
tellectual 
property au-
thorities and 
ARIPO

Project 
Based
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Intellectual Prop-
erty Areas

Objective
Regional 
Activities

National Ac-
tivities

Delivera-
bles

Lead 
Agency(ies)

Indicative 
Timeframe

Collective man-
agement

Awareness on 
the contribu-
tion of cultural 
industries to 
economic de-
velopment

Harmoniza-
tion and 
coordination 
of copyright 
and devel-
opment of 
collective 
manage-
ment socie-
ties 

Strengthen 
and develop 
collective 
management 
societies and 
moderniza-
tion of copy-
right laws

A harmo-
nized copy-
right system 
within the 
region with 
established 
institutional 
frameworks

Cooperating 
partners i.e. 
CISC, WIPO, 
UNESCO, 
IFRRO, cop-
yright author-
ities, ARIPO, 
national  
intellectual 
property of-
fices

Project 
Based

Digitalization

Digitalization 
of copyright 
related rights 
management

Establish 
regional 
copyright 
networks

Establish na-
tional digital 
repositories

A search-
able digital-
ized copy-
right man-
agement 
system

Cooperating 
partners i.e. 
CISC, WIPO, 
UNESCO, 
IFRRO, 
copyright 
authorities, 
SEACONE,  
ARIPO, na-
tional  intel-
lectual prop-
erty  offices

Project 
Based

CONTINENTAL  
INTELLECTUAL 
PROPERTY  
FRAMEWORK

Intellectual prop-
erty coordination 
arrangements at 
continental level

Develop a 
policy frame-
work at conti-
nental level

Harmoniza-
tion of OAPI 
and ARIPO, 
and the de-
velopment 
of additional 
regional  
intellectual 
property au-
thorities 

Support the 
restructuring 
of national  
intellectual 
property of-
fices

Coor-
dinated 
continental  
intellectual 
property ar-
rangements

Cooperating 
partners i.e. 
ECA, AU, 
WIPO

Project 
Based

The key issue moving forward in the harmonization of intellectual property policies in SADC is 
the creation of a regional policy template and framework. The template should adapt lessons from 
within the tripartite as well as other relevant international experiences, especially those in line with 
WTO and WIPO. The creation of innovation structures at national level as shown in Figure 1 
will enhance intellectual property utilization in SADC member States and further strengthen the 
environment for the protection of ideas and processes. 
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Figure 1: Intellectual property innovation structures
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Annex 2: SADC States Membership of ARIPO and 
Associated Protocols

Member State Lusaka
Protocol

Harare
Protocol

Banjul
Protocol

Swakopmund
Protocol

Angola (AO) X X X X

Botswana (BW) 6 February 1985 6 May 1985 29 October 2003 9 August 2010

Democratic 
Republic of the 
Congo (CD)

23 July 1987 23 October 1987 12 February 1999 9 August 9, 2010

Lesotho (LS) X X X X

Madagascar 
(MG)

X X X X

Malawi (MW) 15 February 1978 25 April 1984 6 March 1997 X

Mauritius (MU) X X X X

Mozambique 
(MZ)

8 February 2000 8 May 2000 X 9 August 2010

Namibia (NW) 14 October 2003 23 April 2004 14 January 2004 9 August 2010

South Africa 
(ZA)

X X X X

Swaziland (SZ) X 17 March 1988 6 March 1997 X

United Republic 
of Tanzania (TZ)

X 1 September 1999 1 September 1999 X

Zambia (ZM) X 26 February 1986 X 9 August 2010

Zimbabwe (ZW) X 25 April 1984 6 March 1997 9 August 2010
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Annex 3: SADC Member States in Other Regional 
Economic Communities (RECs) 

Country EAC SADC COMESA

Angola (AO) √

Botswana (BW) √

Democratic Republic of the Congo (CD) √ √

Lesotho (LS) √

Madagascar (MG) √ √

Malawi (MW) √ √

Mauritius (MU) √

Mozambique (MZ) √

Namibia (NW) √

South Africa (ZA) √

Swaziland (SZ) √ √

United Republic of Tanzania (TZ) √ √

Zambia (ZM) √ √

Zimbabwe (ZW) √ √
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Annex 4: SADC States Membership of WIPO Treaties 
and Conventions and WTO Agreement.

STATES W P B PCT MM MP H H N LI RO LO IPC PH VC BP WCT WPPT WTO

Angola X X   X                             X

Botswana X X X X   X X X                 X X X
Democratic 
Republic of the 
Congo X X X                     X         X

Lesotho X X X X X X         X               X

Madagascar X X X X   X                         X

Malawi X X X X         X     X X           X

Mauritius X X X                               X

Mozambique X X   X X X     X                   X

Namibia X X X X X X X X                     X

South Africa X X X X                       X     X

Swaziland X X X X X X                         X
United Repub-
lic of Tanzania X X X X         X                   X

Zambia X X X X   X                         X

Zimbabwe X X X X                             X

H Hague Agreement PLT Patent Law Treaty

IPC Strasbourg Agreement RO Rome Convention

LI Lisbon Agreement S Brussels Convention

LO Locarno Agreement SG Singapore Treaty

MI
Madrid Agreement (Indications of 
Source)

TLT Trademark Law Treaty

MM Madrid Agreement (Marks) U UPOV Convention

MP Madrid Protocol VC Vienna Agreement

N Nice Agreement W WIPO Convention

NOS Nairobi Treaty WAS Washington Treaty

P Paris Convention WCT WIPO Copyright Treaty

PCT Patent Cooperation Treaty WPPT
WIPO Performances and Phonograms 
Treaty

PH Phonograms Convention WTO Agreement establishing the World Trade 
Organization (WTO)
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Annex 5: Relevant SADC Protocols Reviewed for the 
Study

PROTOCOL ARTICLES AND INTELLECTUAL PROPERTY: THE RELATED SUBJECTS

TRADE IN SERVICES
Article 2 on Objectives

Article 4 on Most Favoured Nation Treatment
Consistent with the Paris Convention on Intellectual Property Rights

Article 6 on Domestic Regulation
In advocacy of domestication of regulations on intellectual property commer-
cialization

Article 7 on Mutual Recognition
Promotes intergovernmental cooperation as provided for in the Lusaka 
Agreement establishing ARIPO

Article 8 on Transparency
Supports the notifications systems provided for under WTO for implementa-
tion by members

Article 10 on General Exceptions
Supports the concept of trade secrets, which is one of the pillars of intellec-
tual property

Article 15 on National Treatment
Supports the basic principles in trade as well as in intellectual property as 
provided under TRIPS, the Berne and Paris conventions

Article 16 on Progressive Trade Liberalization
Supports liberalization of trade–a cornerstone of the TRIPS Agreement 

Article 19 on Business Practices
Advocates interface between intellectual property rights and anti-competition 
policies as a missing link in SADC member States
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PROTOCOL ARTICLES AND INTELLECTUAL PROPERTY: THE RELATED SUBJECTS

EDUCATION AND 
TRAINING

Article 2 on Principles and Objectives
Promotes intellectual property education and the development of a directory 
of intellectual property experts to support intellectual property development

Article 3 on Objectives
Advocates for policies and strategies to support intellectual property devel-
opment

Article 5 on Cooperation in Basic Education: Primary and Secondary Lev-
els
Supports the inclusion of a development oriented curricula of which IP is one 
of them

Article 6 on Cooperation in Intermediate Education and Training: Certifi-
cate and Diploma Levels
Supports the inclusion of development-oriented curricula of which intellec-
tual property is one 

Article 7 on Cooperation in Higher Education and Training
Promotes coordination arrangements on intellectual property education, 
which is critical in exchanging experiences

Article 8 on Cooperation in Research and Development
Concerted efforts in intellectual property research and development with a 
view to rationalize R&D

Article 11 on Establishment of the Subsector on Education and Training, 
Organs and Technical Committees
Establishes coordination arrangements for intellectual property training in the 
area of science and technology

SCIENCE, TECHNOLO-
GY AND INNOVATIONS

Article 2 on Objectives
Supports the development of intellectual property in general among mem-
bers

Article 3 on Fundamental Principles
Supports the adoption of best practices in the application of science and 
technology including innovation 

Article 4 on Areas of Cooperation
Supports the demystification of intellectual property and policy development, 
skills retention and mobilization of expertise

Article 5 on Institutional Mechanisms
Establishes institutional mechanisms for implementation of development-
oriented projects including intellectual property

Article 7 on Exchange of Information
Supports the development of intellectual property databases and other infor-
mation dissemination networks
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PROTOCOL ARTICLES AND INTELLECTUAL PROPERTY: THE RELATED SUBJECTS

THE DEVELOPMENT 
OF TOURISM

Article 2 on Objectives
Supports the development of geographical indications

Article 3 on Principles
Supports the protection of biological resources and biodiversity among its 
members

Article 5 on Travel Facilitation
Promotes free movement of goods and services and indirectly supports a 
harmonised regional trademark system
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Selected references
Intellectual Property and Intellectual Property-Related Legislation

ANGOLA

Law No. 3/92 on Industrial Property of 28 February  1992 (1992) Law No. 4/90 of 10 March 
1990 on Author’s Rights (1990).

Decree No. 90/09 of 15 December – General Regulatory Subsystem of Higher Education 
(2010). 

Customs Code (Approved by Executive Decree No. 5/06 of 4 October 2006) (2006).
Decree on Videograms and Phonograms (2005).
Decree No. 4/01 of 19 January – Statute of the Scientific Researcher’s Career (2001) Order No. 

59/96 of 14 June  1996 (1996).

BOTSWANA
Industrial Property Act, 2010 (2010).
Registration of Business Names Act, 1975 (2008), Copyright and Neighbouring Rights Act, 

2000 (2006).
Competition Act, 2009 (2009); Value Added Tax Act, 2001 (2006); Penal Code (2005).
Customs and Excise Duty Act, 1970 (2004); Monuments and Relics Act, 2001 (2001); Broad-

casting Act 1999 (1999).
Societies Act, 1972 (1983).
Industrial Property Act (Date of Commencement) Order 2012 (2012).
First Schedule Relating to Industrial Property Rights Application Forms and Second Schedule 

Relating to Fees (2010).
Copyright and Neighbouring Rights Regulations (2008); Companies Act, 2007 (2008).
Declaration of National Monuments Order (2006); Customs and Excise Duty Regulations, 

1974 (2006).
National Competition Policy for Botswana (2005).

DEMOCRATIC REPUBLIC OF THE CONGO
Law No. 82-001 of 7 January 1982 on Industrial Property (1982).
Penal Code (consolidated as of 30 November 2004) (2004).
Law No. 73-021 of 20 July 1973 on the General Regime of Property, Land Tenure, Real Estate 

and Securities as Amended and Supplemented by Law No. 80-008 of 18 July 1980 (1980).
Ordinance-Law No. 86-033 of 5 April 1986 on the Protection of Copyright and Neighbouring 

Rights (1986).

LESOTHO
Industrial Property Order 1989 (Order No. 5 of 1989, as last amended by Act No. 4 of 1997) 

(1997).
Copyright Order 1989 (Order No.13 of 1989) (1989).
Lesotho Telecommunications Authority (Amendment) Act, 2006 (2006); Lesotho Telecom-

munications Authority (Amendment) Act 2001 (2001); Lesotho Telecommunications 
Authority Act 2000 (2000).

Lesotho Labour Code (Order No. 24 of 1992) (1992).
The Historical Monuments, Relics, Fauna and Flora (Act No. 41 of 1967) (1967).
Lesotho Telecommunications Authority (Broadcasting) Rules 2004 (2004); Lesotho Telecom-

munications Authority Regulations, 2001 (2001); Industrial Property Regulations 1989 
(1989).
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MADAGASCAR
Law No. 94-036 of 18 September 1995 on Literary and Artistic Property (1994).
Law No. 2005-020 on Competition (2005); Law No. 94-036 on Customs (1994).
Inter-Ministerial Order No. 12226/2006 laying down measures to strengthen the fight against 

Counterfeiting of Literary and Artistic Works (2006).
Decree No. 98-434 of 16 June 1998 on the Status and Functioning of the Malagasy Copyright 

Office (OMDA) (1998).
Decree No. 98-435 of 16 June 1998 on General Rules for the Collection of Copyright and 

Neighbouring Rights (1998).
Decree No. 92-994 on the Creation and Organization of the Malagasy Industrial Property Of-

fice (OMAPI) (of 2 December 1992) (1992).
Ordinance No. 89-019 Establishing Arrangements for the Protection of Industrial Property (of 

31 July  1989) (1989).
Decree No. 84-389 of 13 November 1984 Creating the Malagasy Copyright Office (1984).
Decree No. 92-993 Implementing Ordinance No. 89 019 of 31 July 1989, Establishing Ar-

rangements for the
Protection of Industrial Property in Madagascar (of 2 December 1992, as last amended by De-

cree No. 95-057 of 17 January 1995) (1995).
Decree No. 90-260 of 21 June 1990, modifying and completing the provisions of Decree No. 

84-389 of 13
November 1984, establishing the Malagasy Copyright Office (OMDA) (1990).
Decree No. 84-390 of 13 November 1984 on Regulation of Copyright Royalties (1984).

MALAWI
Copyright Act, 1989 (2001).
Trade Descriptions Act, 1987 (1987); Patents Act, Chapter 49:02 (1986).
Registered Designs Act, Chapter 49:05 (1985); Trade Marks Act, Chapter 49:01 (1967); Mer-

chandise Marks Act , Chapter 49:04 (1966).
Seeds Act, 2005 (2005).
Consumer Protection Act (2003); Fertilizer Act (2003); Employment Act, 1999 (2000).
Competition and Fair Trading Act (2000).
Companies Act, Chapter 46:03 (2000); Communications Act, 1998 (1998).
Monuments and Relics Act, Chapter 29:01 (1991); Arts and Crafts Act, Chapter 49:07 (1990).
Plant Protection Act (1969).

MAURITIUS
Genetically Modified Organisms Act, 2004 (2004)
Layout-Designs (Topographies) of Integrated Circuits Act 2002 (2002); Patents, Industrial 

Designs and Trademarks Act 2002 (2002).
Copyright Act, 1997 (1997). 
Mauritius Institute of Training and Development Act 2009 (2009); International Arbitration 

Act 2008 (2008).
Data Protection Act 2004 (2004); National Heritage Fund Act 2003 (2003).
Computer Misuse and Cybercrime Act, 2003 (2003).
Protection against Unfair Practices (Industrial Property Rights) Act 2002 (2002); Information 

and Communications Technologies Act 2001 (2001).
University of Technology, Mauritius Act 2000 (2000).
Information Technology (Miscellaneous Provisions) Act 1998 (1998); Customs Act 1988 

(1988).
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MOZAMBIQUE
Industrial Property Code (approved by Decree No. 04/2006 of 12 April 2006) (2006).
Law No. 4/2001 of 27 February 2001 (Copyright Law, approved by Decree-Law No. 46.980 of 

27 April 1966) (2001).
Law No. 8/2004 of 21 July 2004 (Law on Telecommunications) (2004); Law No. 3/93 of 24 

June 1993 (Law on Investment) (1993).
Law No. 10/88 of 22 December 1988 (Law on the Protection of Cultural Heritage) (1988).
Decree No. 50/2003 of 24 December 2003 on the Organic Statute of the Industrial Property 

Institute (IPI) (2003).
Decree No. 27/2001 of 4 September 2001 detailing the Regulations on the Compulsory Affix-

ing of Seals to Phonograms (2001).
Decree 19/99 of 4 May 1999 approving the Regulation of Official Agents of Industrial Property 

(1999) Resolution No. 12/97 of 10 June 1997 approving Mozambique’s Cultural Policy 
and the Strategy for its Implementation (1997).

Regulations on Appellations of Origin and on Geographical Indications (approved by Decree 
No. 21/2009 of 3 June 2009) (2009).

Regulation on the Criteria for Granting the Right to Use the Brand ‘Orgulho Moçambicano 
Made In

Mozambique’ Mark (2007).
Ministerial Order No. 188/2006 of 13 December 2006 (Rules relating to Fees of the Industrial 

Property
Institute (IPI) (2006).
Ministerial Decree No. 8/2003 of 15 January 2003 laying down Rules for the Operation and 

Feasibility of the Regulations on the Compulsory Affixing of Seals to Phonograms (2003).
Ministerial Decree 176/2001 of 28 November 2001 laying down the Regulation on the Promo-

tion, Production and Commercialization of Tobacco (2001).
African Copyright and Access to Knowledge Project (ACA2K). Country Report Mozambique 

( July 2009) (2009) Intellectual Property Strategy 2008-2018 (2007).

NAMIBIA
Copyright and Neighbouring Rights Protection Act 6 of 1994 (1994); National Anthem of the 

Republic of Namibia Act, 1991 (1991).
Trade Marks in South West Africa Act (1973).
Patents, Designs, Trade Marks and Copyright Act, 1916 (Act No. 9 of 1916) as amended to-

gether with Rules, Proclamations, etc. (1917).
Tobacco Products Control Act, 2010 (2010); Communications Act, 2009 (2009); Companies 

Amendment Act, 2007 (2007).
Medicines and Related Substances Control Amendment Act, 2007 (2007); National Arts Fund 

of Namibia Act, 2005 (2005).
Companies Act, 2004 (2004); National Heritage Act, 2004 (2004); Criminal Procedure Act, 

2004 (2004);
Medicines and Related Substances Control Act, 2003 (2003).
Community Courts Act, 2003 (2003); Competition Act, 2003 (2003); Traditional Authorities 

Act, 2000 (2000).
Traditional Leaders (Amendment) Act, 2000 (2000); Second Hand Goods Act, 1998 (1998);
Liquor Act, 1998 (1998).
Council of Traditional Leaders Act, 1997 (1997); Namibian Broadcasting Act, 1991 (1991).

SEYCHELLES
Copyright Act, Chapter 51 (1991); Patents Act, Chapter 156 (1991).
Consumer Protection Act, 2010 (2010); Seychelles Investment Act, 2010 (2010); Business Tax 

Act, 2009 (2010).
Plant Protection Act, Chapter 171A (1996).
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Trade Marks Decree, Chapter 239 (1991) Penal Code, Title V B, Chapter 73 (1969).
Copyright (Registration) Regulations (1991); the Trade Marks Regulations (1991).

SOUTH AFRICA
Films and Publications (Amendment) Act, 2009 (Act No. 3 of 2009) (2009)
Intellectual Property Rights from Publicly Financed Research and Development Act, 2008 (Act 

No. 51 of 2008) (2008).
Patents (Amendment) Act, 2005 (Act No. 20 of 2005) (2005).
Patents Act, 1978 [Act No. 57 of 1978, as last amended by the Patents (Amendment Act) 2002] 

(2003).
 Merchandise Marks Act, 1941 [Act No. 17 of 1941, as last amended by Merchandise Marks 

(Amendment) Act
2002] (2003).
Copyright Act, 1978 (Act No. 98 of 1978, as last amended by Copyright Amendment Act 

2002) (2002).
 Counterfeit Goods Act, 1997 [Act No. 37 of 1997, as amended by Counterfeit Goods (Amend-

ment) Act 2001] (2001).
National Heritage Resources Act, 1999 (Act No. 25 of 1999) (1999); Broadcasting Act, 1999 

(Act No. 4 of 1999) (1999).
Intellectual Property Laws (Amendment) Act, 1997 (Act No. 38 of 1997) (1997).
Genetically Modified Organisms Act, 1997 (Act No. 15 of 1997) (1997).
Designs Act, 1993 [Act No. 195 of 1993, as amended by Intellectual Property Laws (Amend-

ment) Act 1997] (1997)
Intellectual Property Laws Rationalization 1996 Act (Act No. 107 of 1996) (1996); Films and 

Publications Act 1996 (Act No. 65 of 1996) (1996).
Plant Breeders’ Rights (Amendment) Act 1996 (Act No. 673 of 1996) (1996).
Plant Breeders’ Rights Act 1976 (Act No. 15 of 1976, as last amended by Plant Breeders’ Rights 

Amendment Act (1996).
Trade Marks Act 1993 (Act No. 194 of 1993).
Business Names Act 1960 (Act No. 27 of 1960), as amended up to Transfer of Powers and Du-

ties of the State President Act (1986).
Registration of Copyright in Cinematograph Films Act 1977 (Act No. 62 of 1977) (1977).
Performers’ Protection Act 1967 (Act No. 11 of 1967) (1967), Unauthorized Use of Emblems 

Act, 1961 (Act No. 37 of 1961) (1961).
‘Stem Van Suid-Afrika’ Copyright Act (1959).
Science and Technology Laws (Amendment) Act, 2011 (Act No. 16 of 2011) (2011); Human 

Sciences Research Council Act, 2008 (Act No. 17 of 2008) (2010); Competition Amend-
ment Act 2009 (Act No. 1 of 2009) (2009).

Companies Act, 2008 (Act No. 71 of 2008) (2009).
Consumer Protection Act, 2008 (Act No. 68 of 2008) (2008); Standards Act 2008 (Act No. 8 

of 2008) (2008).
Liquor Products (Amendment) Act, 2008 (Act No. 32 of 2008) (2008).
Technology Innovation Agency Act, 2008 (Act No. 26 of 2008) (2008).
National Environmental Management Biodiversity Act, 2004 (Act No. 10 of 2004) (2004); 

Liquor Act, 2003 (Act No. 59 of 2003) (2004).
National Environmental Management Act, 1998 (Act No. 107 of 1998) (2004).
Medicines and Related Substances (Amendment) Act (Act No. 59 of 2002) (2002).
Independent Broadcasting Authority Act, 1993 (Act No. 153 of 1993, as amended 2002) 

(2002); Medicines and Related Substances Act, 1965 (Act No. 101 of 1965, as amended 
2002) (2002); Competition Act, 1998 (Act No. 89 of 1998) (1998).

National Research Foundation Act, 1998 (Act No. 23 of 1998) (1998).
National Advisory Council on Innovation Act, 1997 (Act No. 55 of 1997) (1997); Plant Im-

provement Act, 1976 (Act No. 53 of 1976) (1996).
Nuclear Energy Act, 1993 (Act No. 131 of 1993) (1993).
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Liquor Products Act, 1989 [Act No. 60 of 1989, as amended by Liquor Products (Amend-
ment) Act 1993] (1993); the Scientific Research Council Act, 1988 (Act No. 46 of 1988, 
as amended by Act No. 71 of 1990) (1990); Arbitration Act (Act No. 42 of 1965) (1965).

Genetically Modified Organisms (Amendment) Act, 2006 (2006)
Regulations No. R.675 of 2010 of the Intellectual Property Rights from Publicly Financed 

Research and Development Act, 2008 (Act No. 51 of 2008) (2010).
Regulations on Bio-Prospecting, Access and Benefit-Sharing Act, 2008 (2008).
Regulations on the Establishment of Collecting Societies in the Music Industry (2006).
Patent Regulations, No. R6247 of 15 December 1978, as amended by Government Notice No. 

R1181 in
Government Gazette No. 29413 of 1 December 2006 (2006); Patents Examination Regulations 

2003 (2003);
Designs Regulations 1999 (1999).
Regulations on Plant Breeders’ Rights Act, 1997 (1997); Trade Mark Regulations Act, 1995 

(1995).
Copyright Regulations Act, 1978 (as last amended on 28 June 1985) (1985); Registration of 

Copyright in Cinematograph Films Regulations Act , 1980 (1980).

SWAZILAND
The Seeds and Plant Varieties Act, 2000 (2000).
Patents, Utility Models and Industrial Designs Act, 1997 (1997); Trade Marks Act, 1981 

(1981).
Merchandise Marks Act, 1937 (1937).
Copyright (Rome Convention) Act, 1933 (1933); Copyright (Prohibited Importation) Act, 

1918 (1918) Copyright Act, 1912 (1912).
Competition Act, 2007 (2008); Fair Trading Act, 2001 (2001); Customs and Excise Act, 1971 

(1991).
The National Trust Commission Act, 1972 (1973).
Income Tax Order, 1975 (2000).
Intellectual Property (Date of current version); Competition Commission (CC) Regulations, 

2010 (2010); the Trade Marks Regulation, 1989 (1989).
The Merchandise Marks Regulations (1937).

UNITED REPUBLIC OF TANZANIA
The Zanzibar Industrial Property Act No. 4 of 2008 (2008), the Zanzibar Copyright Act, 2003 

(2003).
The Protection of New Plant Varieties (Plant Breeders’ Rights) Act, 2002 (2002), the Tradi-

tional and Alternative Medicine Act No. 23 of 2002 (2002).
Copyright and Neighbouring Rights Act, 1999 (1999).
The Patents (Registration) Act (1995).
The Trade and Service Marks Act, 1986 (1986), the Merchandise Marks Act, 1963 (No. 20 of 

1963) (1963).
The Business Activities Registration Act, 2007 (2007), the Universities Act, 2005 (2005).
The Income Tax Act 2004 (2004).
The Zanzibar Flag Act No. 12 of 2004 (2004), the Fair Competition Act (2003).
The Companies Act, 2002 (2002).
The Broadcasting Services Act, 1993 (1993); the Business Names (Registration) Act (1991), the 

National Flag and Coat of Arms Act, 1971 (1971); the Arbitration Act (1971).
The Civil Procedure Code, 1966 (1966).
The Copyright and Neighbouring Rights (Production and Distribution of Sound and Audiovi-

sual Recordings) Regulations, 2006 (2006).
The Copyright and Neighbouring Rights (Registration of Members and their Works) Regula-

tions, 2005 (2005); the Trade and Service Marks Regulations (2000).
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Intellectual Property Rights in Tanzania (2010).
Establishment of Plant Breeders’ Rights System in Tanzania: Achievements and Challenges 

(2009).

ZAMBIA
Copyright and Performance Rights (Amendment) Act, 2010 (Act No. 25 of 2010) (2010); 

Plant Breeder’s Rights Act (Act No. 18 of 2007) (2007).
Copyright and Performance Rights Act, 1994 (Act No. 44 of 1994) (1994); the Registered De-

signs Act (Chapter 402) (1994).
The Protection of Names, Uniforms and Badges Act (Chapter 314) (1994); the Merchandise 

Marks Act (Chapter 405) (1994).
The Trade Marks Act (Chapter 401) (1994).
The Patents (Amendment) Act, 1987 (Act No. 26 of 1987) (1987).
The Registered Designs (Amendment) Act, 1987 (Act No. 25 of 1987) (1987); the Patents 

(Amendment) Act, 1980 (Act No. 18 of 1980) (1980).
The Registered Designs (Amendment) Act, 1980 (Act No. 16 of 1980) (1980); the Trade Marks 

(Amendment) Act, 1980 (1980).
The Patents Act (Chapter 400) (1965).
The Registration of Business Names Act (Chapter 389) (1965).
The Science and Technology Act, 1997 (Act No. 26 of 1997) (1997); the Plant Variety and 

Seeds Act (Chapter 236) (1995).
The Plant Variety and Seeds Regulations (1995); Plant Variety (Potato Seed) Regulations 

(1995).
The Registered Designs (High Court) Rules (1995).
The Scale of Registration Fees Rules (as amended by Act No. 13 of 1994) (1994); the Registered 

Designs Regulations (1994).
The Patents Regulations (1994).
The Trade Marks Regulations (1994).
The Registration of Business Names Regulations (1994); the Patents (Amendment) Regula-

tions, 1990 (1990).
The Registered Designs (Amendment) Regulations, 1990 (1990); the Trade Marks (Amend-

ment) Regulations, 1990 (1990); Specified Varieties of Seed Notice (1987).
The Patents (Appeals) Rules, 1984 (1984).
The Registered Designs (Appeals) Rules, 1984 (1984); the Trade Marks (Appeals) Rules (1984).
The Registered Designs (Amendment) Regulations, 1981 (1981); the Patents (Amendment) 

Regulations, 1981 (1981).
The Trade Marks (Amendment) Regulations, 1981 (1981).
The Designs Office (Establishment) Order (Section 3) (1968); the Patent Office (Establish-

ment) Order (1968).
The Trademarks Office (Establishment) Order (1968).
The Merchandise Marks (Section 7 Suspension) Notice (1964); the Patents Tribunal Rules 

(1964).
The Patents (Convention Countries) Notice, 1963 (1963).
The Merchandise Marks (Section 8 Suspension) Notice (1962).
Trade Policies and Practices by Measure (2009); National Policy on Science and Technology 

(1996).

ZIMBABWE
The Copyright and Neighbouring Rights Act (Chapter 26:05) (2004), the Patents Act (Chapter 

26:03) (2002).
The Geographical Indications Act (Chapter 26:06) (2001), the Integrated Circuit Layout De-

signs Act (Chapter 26:07) (2001); the Intellectual Property Tribunal Act (Chapter 26:08) 
(2001); the Trade Marks (Amendment) Act, 2001 (2001).
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The Trade Marks Act (Chapter 26:04) (2001), the Merchandise Marks Act (Chapter 14:13) 
(2001), the Plant Breeders’ Rights Act (Chapter 18:16) (2001), the Industrial Designs Act 
(Chapter 26:02) (2001).

The Competition Act (Chapter 14:28) (2001).
The Printed Publications Act (Chapter 25:14) (2001); the Seeds Act (Chapter 19:13) (2001).
The National Library and Documentation Service Act (Chapter 25:10) (1988), the National 

Gallery of Zimbabwe Act (Chapter 25:09) (1980).
The Brands Act (Chapter 19:03) (1962).
The Statutory Instrument 152 of 2010 (SI 152) (2010), the Statutory Instrument 153 of 2010 

(SI 153) (2010).
The Copyright and Neighbouring Rights Regulations, 2006 (2006); the Zimbabwe Trade Mark 

Regulations, 2005 (2005).
Declaration of Period of Emergency (HIV/AIDS) Notice 2002 (2002).
Intellectual Property Law Developments in Zimbabwe (2010), UNESCO World Anti-Piracy 

Observatory, Zimbabwe (2009). 
Kyoto Protocol to the United Nations Framework Convention on Climate Change (28 Sep-

tember 2009).
Convention on the Protection and Promotion of the Diversity of Cultural Expressions, 2005 

(15 August 2008), the Convention for the Safeguarding of the Intangible Cultural Heri-
tage (30 August 2006).

Convention on the Means of Prohibiting and Preventing the Illicit Import, Export and Transfer 
of Ownership of Cultural Property (30 August 2006).

International Treaty on Plant Genetic Resources for Food and Agriculture (3 October 2005), 
the Cartagena Protocol on Bio-safety to the Convention on Biological Diversity (26 May 
2005).

Convention for the Protection of Cultural Property in the Event of Armed Conflict (9 Septem-
ber 1998); the Agreement establishing the World Trade Organization (WTO) (5 March 
1995).

World Trade Organization (WTO) – Agreement on Trade-Related Aspects of Intellectual 
Property Rights

(TRIPS Agreement) (1994) (5 March 1995); the Convention on Biological Diversity (9 Febru-
ary 1995).

The United Nations Convention on the Law of the Sea (16 November 1994); the United Na-
tions Framework Convention on Climate Change (21 March 1994).

Protocol (I) Additional to the Geneva Conventions of 12 August 1949, and relating to the pro-
tection of victims of international armed conflicts (19 April 1993).

Protocol (II) Additional to the Geneva Conventions of 12 August 1949, and relating to the 
Protection of

Victims of Non-International Armed Conflicts (April 19, 1993).
International Covenant on Economic, Social and Cultural Rights (13 August 1991).
Convention (I) for the Amelioration of the Condition of the Wounded and Sick in Armed 

Forces in the Field (7 September 1983).
Convention (II) for the Amelioration of the Condition of Wounded, Sick and Shipwrecked 

Members of Armed Forces at Sea (7 September 1983).
Convention (IV) relative to the Protection of Civilian Persons in Time of War (7 September 

1983). Convention concerning the Protection of the World Cultural and Natural Heritage 
(16 November 1982). Agreement on the Importation of Educational, Scientific and Cul-
tural Materials (18 April 1980).

Convention and Statute on Freedom of Transit (18 April 1980).
Convention relating to the Status of Stateless Persons (18 April 1980).
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