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1. It w i l l  be recal led tha t  a t  the F i r s t  Fxtraordinary Conference of l i n i s t e r s  of 
Trade, Finance and Planning of-Fastern and Southern African States held i n  Lusaka, 
Republic of Zambia, from 30-31 Parch 1978, i t  was agreed tha t  CCA "should send a 
special  mission to  Botswana, Lesotho and Swaziland i n  view of their  unique position. A' 
The report  of the mission was submitted t o  the fourth meeting of the Intergwernmental 
17egotiating Team held i n  Luanda, Peoples Republic of Angola, from 12-16 June 1979.g 

2. It w i l l  fur ther  be recal led tha t  a t  i t s  inaugural meeting held i n  Addis Ababa 
from 27-30 June 1978, the Intergovernmental Hegotiating Team on the Treaty for  the 
Establishment of the Preferent ia l  Wade Area for Eastern and Southern African States  
agreed tha t  the Treaty should be supplemented, i n t e r  a l i a ,  by a Protocol r e l a t i ng  to  
the unique s i tua t ion  of Botswana, Lesotho and ~waz i l and ( ' he re ina f t e r  referred t o  a s  
"the BI,S ~ t a t e s ' ~ . )  The Protocol would be based on the report  of the special  mission 
referred t o  i n  the proceedins paragraph. 

3. 'The fourth meeting of the L?TT held i n  Luanda, Angola, from the 12-16 June 1979, 
agreed t o  include t h i s  item on the agenda for i ts  f i f t h  meeting. 

4 .  The purpose of t h i s  memorandum is t o  highlight the problems of BLS States  and 
the i r  h i s to r i ca l  background; t o  identify the problems tha t  may>make i t  d i f f i c u l t  fo r  
ELS States  t o  comply with the provisions of the Treaty and suggest solutions t o  these 
problems; and t o  introduce the Draft Protocol on the RLS States .  

11. BLS F!ISTORICAII PERSPl?CTIVES 
, . , 

5 .  In the 19th Century Easutoland (now the Kingdom of ~ ~ e s o t h o ) ,  Pechuanaland 
(now the Republic of ~otswana) ,  and Swaziland (now the Kingdom of ~wazi land)  opted 
for  Protectorate Status under the Br i t i sh  Crown rather  than accept suzeraingnty of 
the Boer Republics tha t  bfere springing up a l l  over what i s  now the Republic of South 
Africa. Their choice was based on their  commitment t o  freedom and on theirdeeply-held 
objections t o  the race policies of the Boers. 

6. In 1909 when the Union of South Africa w a s  created, the three Protectorates 
were offered another chance t o  join the new State.  Again they rejected the offer 
because of the race clauses of the South Africa Act, 1909. m a t  is, the Constitution 
of the Union of South Africa (as  i t  then was). 
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7. Provision was, however, made i n  Section 151 of the South Africa Act, 1909, 
f o r  the three Protectorates t o  join the Enion a t  some future  date. reference was 
a l s o  made t o  t h i s  eventuali ty i n  'the preamble and schedule t o  the Act. In f a c t  
E r i t a in  developed them with th i s  view i n  mind. However, e f f o r t s  made between 1909 and 
1955 by successive Rr i t i sh  and South African Governments t o  achieve the merger of the 
Protectorates with South Africa were succes sb l ly  r e s i s t ed  by the. Protectorates 
because since the coming in to  po<~er of the IGationalist P a r 6  Government i n  Sout)l 
Africa i n  Fay 1948, Apartheid had become national State  Policy. The pepublic of South 
Africa Constitution Act No.32 of 1961 completed t h i s  process. By t h i s  time a l so  each 
of the Protectorates had.come t o  look t o  achieving i t s  own separate national indepenc'ence 
and sovereignty. . B y  the end of the 1$60s they had achieved t h i s  objective as the 
Sovereign Indepencient States  of the xingdom of  Lesotho, the Xingdqm (now.Pepublic) of 
Botswana, and the Kingdom of Swaziland. A l l  had Fundamental Fwnan Pights and Freedomr 
entrenched i n  t he i r  independence cox&titutions. A l l  joined the Organization of African 
Unity, the Commonwealth, the United Nations, the Fon-aligned Fovement, and espoused 
the i r  principle's and policies.  This remove* them fur ther  away from South Africa 's  
po l i t i ca l  orbi t .  

8. :lowever, t h i s  po l i t i ca l  freedom did not and could not sever the l inks that  had 
been established between them and the Republic of South Africa (as  it now i s )  over a 
period of nearly 100 years i n  the f i e l d s  of law and the administration of jus t ice ,  
labour, currencies, f inanc ia l  i n s t i t u t i ons ,  education, markets, transport and 
communications, customs, and so on. Pow t o  reconcile these economic and other l inks  
with South Africa on the one hand w i t h  the i r  po l i t i ca l  comitment t o  anti-racism and 
freedom an the other hand has been the i r  main pre-occupation since independence. 

9. In the l a s t  two years, f o r  example, they have commissioned various s tui . ies  on 
"Reducinz Depenc'ence" on  South A f r i c z .  Their accession to  the Preferential  Trade Area 
for Eastern and Southern Africa must be viewed against  t h i s  background. It is a 
background tha t  b r i s t l e s w i t h  problems. These problems have been set out f u l l y  i n  
the. of the ECA Ylssion t o  ELS countries on the i r  pa r t i c ipa t ion  i n t h e  es tabl ish-  
ment Of a Preferential  P a d e  Area i n  "stern and. Southern Africa." 1/' To these problems 
we must now turn. 

111. PROBLEEPS OF TiiE BLS STAES 

10. A l l  these co~mt r i e s  a r e  landlocked. And the country landlocking them is mainly 
the republic of South Africa. For example, the only immediate neighbour Lesotho has 
is  South Africa. This makes Lesotho~s case unioue within a generally unique BLS 
s i tua t ion .  

11. Only one-third of Lesothots land surface is arable land. 'Ihe r e s t  is rocky 
and snow-capped mountains r i s i n g  t o  wer 11 000 feet  above sea level. Wmral 
resources seem t o  be negligible.  '.here such minerals ex i s t  they r a i s e  major problems 
of ownership and control. 

S~/MULPOC/LUS~~~/PTA/III/~O dated 23 rebr~lary 1.979. 



12. In  Botswana only the land between the l i ne  of r a i l  and the Limpopo River 
receives about 15" of r a in  annually. 1.est of the l i ne  of r a i l  is mainly the 
I'alahari and I'amib Feserts.  I!o\rever, Botswana has substantial  deposits of diamonds, 
coal,  and copper. 'kese a r e  owned, controlled,  exploited, and marketed mainly by giant 
transnational corporations base6 i n  So~lth Africa. 

13. The So~~ the rn  African Customs Union Agreement, 1969, which t i e s  the RLS 
countries t o  South Africa i n  many ways, a l so  accounts for  over 50 per cent of their  
yearly revenues. 

1 4 .  ?he Pand Monetary Agreement, 1974, between South Africa on the one hand, and 
Lesotho and Swaziland on the other, t i e s  the monetary systems and currencies of the 
two countries t o  the South African Sand. Tv.~s, the South African Rand i s  legal  tender 
not only i n  South Africa bu t  a l s o  i n  Lesotho and Swaziland. Lesotho has no other 
currency except the SouthAfrican Rand. I t s h o u l d ,  however, be noted tha t ,  when the 
Lesotho Vonetary Authority Act, 1978, and the I ~ s o t h o  Cwrency Act, 1978, c&e in to  
force,  Lesotho v i l l  have i t s  own E.:onetary Authority and. i t s  own currency, the Falot i .  
Swaziland has a dual currency system, the South African Fand and i ts  own Rlangeni. 
ITowever, the So=th African Reserve Ban!: i s  a l s o  the "serve Eank for  both Lesotho 
and Swaziland,, The need t o  es tabl ish the i r  f u l l  monetary, f inanc ia l  and f i s c a l  
independence is  urgent. Botswana which established i ts  own independent ~ a t i o i a l  Bank 
and currency ( the  pula) under the Bank of Eotswana Act, 1975, has freedom i n  determining 
i ts  own monetary policies.  

15. A l l  three countries have signed agreements with South Africa on the export of 
Piyratory Labour t o  South Africa,  mainly t o  the mines. Pevenues derived from t h i s  
source a r e  considerable. Lesotho could have great d i f f i c u l t i e s  i n  paying for  her 
South African imports but for  money derived from t h i s  source. Sudden withdrawal of 
t h i s  labour from South Africa would put intolerable  pressure on sources of employment, 
housing, education, health services,  water and other resources or infras t ructure  i n  
a l l  these countries,  w i t h  f a i r l y  predictable consequences. 

16. A l l  the three countries face serious constra ints ,  not only of natural  resources, 
but a l s o  of sk i l l ed  indigenous personnel to  man a l l  aspects of the economy. It is 
even doubtful whether finances, even i f  made avai lable ,  could be used effect ively by 
the ex is t ing  s t a f f .  

17. There is hardly any d i rec t  trade between the BLS countries because geographically 
they a re  tloousands of miles apar t ,  separated by the South African land mass. ?his 
makes d i rec t  road and r a i l  transport  between them very d i f f i cu l t .  I ' i thout an effective 
network of road, r a i l ,  and a i r  transport ,  d i r ec t  trade between the three countries 
w i l l  not be feasible .  And without such t rade,  economic development and independence 
or self-reliance w i l l  be d i f f i c u l t  t o  achieve, and so w i l l  be effect ive membership 
of the Preferential  Trade Area fa ras te rn  and Southern Africa. 

l e .  The Agricultural .lector among the BLS countries is  so under-developed tha t  
50 per cent of the i r  food is imported from the Pepublic of South Africa. ? h i s  
exposes these countries t o  possible blackmail should they take economic or po l i t i ca l  
i n i t i a t i v e s  that  a r e  unacceptable t o  South Africa. 



19. me  small nascent indus t r ia l  sector which ex i s t s  has a very narrow base 
and i s  over-whelmingly owned and controlled by various firms based i n  South Africa. 
Yet there a r e  sectors i n  which the BLS countries could specialize and 'par t ic ipate  
effect ively.  

20. Attention has already been drawn by implication to  t h e  legal  problems re la ted  
t o  the Piigratory ~abour'Agreements, rand Elonetary Agreement of ,1974, and the South 
African Customs union Agreement, 1969. In f a c t ,  these const i tute  the t i p  of the 
iceberg because the comon 1.aw of a l l  these countries and much of the i r  s t a t u t e  law, 
is South African law. Their joint Jourt  of Appeal i s  t i ed  t o  South Africa through i ts  
personnel. A l l  t h i s  has far-reaching implications for  the i r  economies. 

21. Apart from being the underprivileged partners i n  a l l  co-operation arrangements 
with South A f r i c a ,  the ELS countries a r e  over-whelmingly dominated by tha t  country 
from the view-points of geography, population, resources, economic and a l l  round 
national development. Accordingly there has developed a general psychology of 
dependence on South Africa and the fear  of the unknown syndrome i n  the event of the i r  
disengagement from that  country. 

2 2 .  These a re  some of the problems tha t  the Draft BLS Protocol must face. 'They a re  
unique problems i n  respect of which there a r e  no precedents to  guide us  i n  facing them. 

IV. l2CONOMIC ASSISTAETCE BY 'RE PEPBEP STATZS TO TIIE BLS SrAlTS TO EYABLE THEE.' TO 
EISmIGACE FROY SOlrTIi AFRICA 

23. It w i l l  be noted from the problems c i t ed  above tha t  the BLS countries cannot 
par t ic ipate  f u l l y  i n  the proposed Preferent ia l  Trade Area arrangements unless they 
disengage themselvesfrom the i r  present economic and other t i e s  t o  South A f r i c a  which 
a r i s e  from the i r '  geographical posit ion and the agreements s i ~ e d  w i t h  that  country. 
On the other hand, i t  is obvious tha t ,  dv.e t o  the i r  economic situatioki, the BLS 
countries cannot disengage themselves from South Africa without the f u l l  support and 
assistance of the other member States.  Thus, takinn in to  account the economic, social. 
and po1:itical advantages l i ke ly  t o  accrue from the i r  f u l l  par t ic ipat ion i n  the 
Re fe ren t i a l  Trade Area, i t  w i l l  be necessary f o r  the member States  and other African 
countries t o  agree and embark on appropriate long and medium-term economic ass is tance 
programmes which w i l l  not only enhance the independence of the BLS.countries from South 
Africa,  but a l so  strengthen the i r  l inks  with other independent African countries. The 
achievement of tRis objective c a l l s  for the establishment of machinery for  a s s i s t i ng  the 
BLS countries i n  drawing u p  appropriate disengagemefit programmes and advising the member 
States on the assistance required by these countries i n  various areas .  

24. Since most of t h e  problems experienced by the ELScountries a r i s e  from formal 
agreements entered in to  with South Africa,  the member States  in general, and the OAU 
and 7CA i n  par t icular ,  should provide these countries with the necessary legal  and 
technical assistance i n  re-negotiating the respective agreements with South Africa. 
Similarly, due t o  their geographical position, s p e c i a l  a t ten t ion  should be given to  
economic assistance propammes which would reduce the c'ependence of the PLS countries 
on South Africa 's  transport  and conununi&tions systems. Furthermore, taking in to  
account the limited resources of the Preferent ia l  P a d e  Area, the member countries 
should und.erta1ce t o  support the BLS countries i n  the i r  endeavours t o  obtain technical 
and material assistance from other sources. 



2 5 .  rue t o  the nature and scope of the problems facing the ELS countries, it  w i l l  
take some time before these countries can disengage themselves f u l l y  from South 
Africa. I;ob:ever, taking in to  account the agreement reached by the Lusaka fmLPQ3 
Council of Pinis ters  that  the Preferent ia l  Trade Area be developed in to  an Economic 
Cornunity over a period of about 10 years, i t  may be necessary for  the p r o p a m e  for  
the disengagement of the ELS countries from South Africa t o  be phased over a similar 
period so that  the provisions of the common market when establishment may apply 
eaually t o  a l l  member States.  

26 .  The BLS repor &' deals v i th  "four broad s t r a t eg i c  a l te rna t ives  scenarios'' 
that  might be adopted i n  bringing the BLS States  in to  t!ie Preferential  Trade Area. 
The fourth meeting of the IET held i n  Luanda, Angola from 12-16 June 1979, agreed 
tha t  the BLS countries should be ass i s ted  i n  the course of thgir  disengagements from 
the lonp standing trade and other economic l inks  with South Africa, and tha t  ''any 
loosening or phasing thereof should be allowed t o  take place over a suf f ic ien t ly  long 
period". The draf t  Protocol makes provision for  such phasing out of SACUA. It is 
e s t i m t e d  that  t h i s  period of t ransi t ion w i l l  l a s t  no more than ten years. J:owever, 
the f i n a l  decision on the duration of t h i s  t rans i t ion  period w i l l  be determined by 
the Council on the advice of the Cornittee established under Ar t ic le  6 of the draf t  
Protocol. Attention now turns t o  the main provisions of the Draft Protocol. 

V I .  TFTS I%IV P"lISIOI3 OF TIIT DRIiFT PROTOCOL 

27. Art ic le  2 deals with the main objectives of the Protocol. These a r e  t o  
f a c i l i t a t e  the accession of the ELS States  t o  the Treaty; t o  help strengthen the i r  
economies and t o  help them reduce the i r  economic dependence on South Africa. 

28. Art ic le  3 deals with the scope of exceptions. This proceeds on the basis 
tha t  the BLS States  w i l l  be f u l l  members of the Preferent ia l  Trade Area upon the 
coming in to  force of the Treaty and tha t  a s  such they w i l l  be subject t o  provisions 
of the Treaty and a l l  i t s  Protocols. I!owever, under t h i s  Ar t i c l e ,  they a re  granted 
cer ta in  Customs exemptions for  a t ransi t ional  period whose duration sha l l  be 
determined by the Council because of l ega l ly  binding agreements they have signed with 
South Africa. The phasing 0v.t of these exemptions sha l l  be determined by the Council 
on the recomnendation of the Committee t o  be established under Art ic le  6 of the 
h.otoco1. 
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29. Ar t ic le  4 imposes obligations on the ELS States  t o  take cer ta in  measures 
t o  develop the i r  independent economies w i t h  a view t o  reducing dependence on 
South Africa. It a l so  rakes it  obligatory for  other member States  t o  help BLS 
States  i n  t h i s  endeavour. 

30. Art ic le  5 imposes obligations on BLS States  themselves t o  pursue such 
socio-economic policies a s  w i l l  enable them to  reduce the i r  economic dependence 
on South Africa and thus increase the i r  capacity t o  be se l f - re l ian t .  To t h i s  
end the Ar t ic le  enjoins the BLS States  t o  es tabl ish machinery t o  enable them 
t o  implement these objectives. 

31. Ar t ic le  6 provides.for the establishment of a special  committee t o  
undertake in-depth s tudies  needed t o  monitor the implmentation of the provisions 
of the Protocol and t o  undertake appropriate action.  

32. Ar t ic le  7 - 14, inclusive,  a r e  of a formal kind tha t  appear i n  a l l  Eraft  
h.otocols. 

33. It is a necessary pre-condition for the implementation of the provisions 
of t h i s  Protocol that  the fLS States  should obtain the consent of South Africa 
a s  required ~ ~ n d e r  Articles 6 and 19 of the South Af'rican Customs Union Agreement, 
1969, t o  par t ic ipate  i n  the Preferent ia l  Trade Area for  Southern and Eastern 
Africa. They should a l s o  take steps t o  renegotiate a l l  other lega l  agreements 
they have signed with South Africa with a view t o  reducing the i r  dependence on 
that  country and strengthening the i r  l inks  with other member States .  They w i l l  
need maximum support from member States  i n  achieving these objectives. 




