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CORRIGEND UM 
The present document provides amendment to be reflected in the document 

EC A/DMD/CSPDG/TP/99/5 of December 1999. 

The following paragraph from Page 32 under the subtitle 5. Constraints should be moved to 
page 28 as the second paragraph under the subtitle 4. Constraints: 

In addition, there are major constraints in the legislation and this affects the participation 
and performance of civil society organizations in development. Major constraints are: 

(i) The process of registration of organizations is deliberately tedious and unnecessarily long. 
Since it is illegal to operate before formal registration has been completed, these lengthy 
processes cause delays in the active involvement of CSOs in critical development activities. 

(ii) Registration fees are excessively high. Currently to register an NGO one is required to pay 
a non-refundable Kshs 10,000(US$143) without any guarantee of being registered. 

(iii) The NGO Co-ordination Act establishing the two co-ordinating bodies has a major flaw. It 
does not clarify the roles of the two co-ordinating bodies, the NGO Board and the NGO 
Council. The only distinction between the two bodies is that the Board registers NGOs 
without the involvement of the Council. This situation causes suspicion between the State 
and the NGOs Council on the one hand and, on the other, confusion between the two co
ordinating bodies on the share of responsibility. 

(iv) Over-concentration of regulatory power in the hands of the implementing agency results in 
the discriminatory application of these legal provisions and abuse of power. 
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I. INTRODUCTION 

1. Civil Society Organizations (CSOs) and development in Africa 

Regional development realities and global trends are creating unprecedented 
opportunities for civic action at local, regional and international levels. A number of 
interrelated trends are defining the role for civil society. One is economic globalisation, which 
accentuates all forms of inequalities. Another is the rise in poverty and social disintegration, 
and a third trend is the increase in levels of insecurity and violence. New forms of 
engagement between governments and citizen's groups are needed to solidify positions and 
gain strength in response to these trends. Through these forms of engagement true partnership 
and various forms of collaboration can be forged, providing opportunities for CSOs to 
contribute actively to economic, social and political development processes. This is 
particularly true for the African region where the challenges of poverty and slow economic 
development provide compelling reasons for citizens' participation to seek solutions that 
could bring economic sustainability and transformation. 

This explains the increasingly broad agreement that civil society plays an important 
role in the life of a country and in the global economic arena. The United Nations General 
Assembly in 1990, through its resolution 45/178 on the "Critical economic situation in 
Africa", recognised the intrinsic importance of popular participation in the economic recovery 
and transformation process. Likewise, in July 1999, African countries at the Assembly of 
Heads of State and Government of the Organization of African Unity (OAU) adopted 
Resolution CM/Res.1286 affirming the value of popular participation in Africa's socio
economic recovery and transformation. African Ministers of Planning and Development at 
their 25th meeting supported and encouraged the promotion of popular participation, first as a 
fundamental right, and second, as a way of increasing self-reliant development initiatives. 
Heads of States and Government pledged in the Declaration of Santa Cruz de la Sierra to 
"support and encourage, as a basic requisite for sustainable development, broad participation 
by civil society in the decision-making process. The 1998 Declaration of the Santiago Second 
Summit of the Americas also highlighted the importance of programmes oriented toward 
strengthening civil society as well as public participation. According to the Miami Summit of 
the Americas in 1994, "A strong and diverse civil society gives depth and durability to 
democracy..." World Alliances for Citizen Participation (C1VICUS) has noted, meanwhile, 
that in the process of good governance, civil society has both demand and supply-side 
functions. 

United Nations programmes embrace civil society organizations as critical partners 
with an important role to play in achieving development objectives. For example, the UN 
System-wide Special Initiative on Africa prioritised the strengthening of civil society and the 
promotion of popular participation. The Special Initiative envisioned an alliance between the 
United Nations System and organizations of civil society to promote development, democracy 
and peace building in Africa. In a broader sense, the Initiative seeks the involvement of CSOs 
to foster good governance and to maximise their contribution to Africa's development. 

These are encouraging developments in favour of CSO participation in the processes 
to create good governance and development. Increasingly, CSOs are expanding their activities 
beyond traditional service provision to include an advocacy role, despite resistance by many 
governments who claim that such activities are politically biased. But, CSOs are strengthened 
as people gain awareness of their potential power and effectiveness. CSO advocacy has 
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extended to the global arena with respect to trade agreements, human rights, environmental 
protection and labour standards. In many African countries, CSOs are openly advocating that 
governments become more accountable in terms of expenditure and allocation of resources. 
They want more openness and significant social change. In some countries, CSOs have 
assumed the role of alternative policy-makers, combining lobbying with service provision, 
and playing a significant role in shaping welfare policies, particularly since they challenge the 
state monopoly on decision-making around social services. 

Regional and global challenges raise major questions as to how to mobilise a 
genuinely inclusive civil society and how to organize CSOs to work in a more co-ordinated 
and strategic manner in the future. CSOs have recognised the need to define a new role for 
civil society as it faces the challenges of expanding social service initiatives by individuals 
and communities. A number of changes seem especially important: clarity in roles, 
relationship building, capacity building and, most importantly, creating an enabling 
environment that tackles issues of legitimacy and accountability. 

2. Enhancing the scope for popular participation 

The participation of civil society organizations in development is an important element 
of good governance. Although long advocated, only in the 1990s came an upsurge of interest 
to mobilize African civil society. The 1990 International Conference on Popular Participation 
in the Recovery and Development Process in Africa adopted the "African Charter for Popular 
Participation in Development and Transformation" as a framework for a new era with popular 
participation as the cornerstone of governance and development in Africa. Open 
communication and participation were regarded as important factors in the promotion of 
popular participation. 

The issue of enabling environment is equally central to the effective participation of 
civil society. Many viable projects outside the rubric of public sector could be undertaken 
within an environment that allows for citizens' participation. Such participation is more likely 
to be enhanced under adequately defined legislative and policy conditions that are clear and 
non-threatening. The empowerment of the people through civic education, policy and 
legislative reforms that defines the space and role of civil society are necessary preconditions 
for popular participation. It is in this context of strengthening CSOs capacity to participate in 
the governance and development process that the Economic Commission for Africa through 
this publication is facilitating the discussion on the creation of an enabling environment. This 
is also to contribute to maintaining the momentum started in the 1990 conference and to 
translate on the ground the provisions of the African Charter. 

3. Factors influencing the environment within which CSOs operate 

In many African countries, the socio-economic development orientation, the political 
system, public sector management orientation, institutional forces and civic culture and values 
influence the scope of civic participation. These factors to a large extent affect the growth and 
development of civic activities as they condition the procedures for participation. Thus it is 
important to understand how these factors define the situation under which CSOs operate and 
the direction they can take. An understanding of these impinging factors and how they impact 
on widespread popular participation would help us appreciate the scope and opportunities for 
CSOs involvement in the development and governance process. Furthermore, these factors, 
which defines the environment contribute to the manner and process through which laws and 
policies are enacted, interpreted, modified and applied. These political system, socio-
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economic development orientation, public sector management orientation, institutional forces, 
civic culture and values factors as well as how they impinge on the environment needs to be 
examined in order to appreciate the difficulties that could be associated to the legislative and 
policy enhancement process. 

Political systems, be they authontarian, totalitarian, one-party, multi-party 
democracies or other forms, can enhance or inhibit civil society growth, development and 
participation. Rigid and centralized political structures do not generally support creativity and 
meaningful participation by civil society in public policy definition and implementation. The 
one-party state favoured by some African countries in the past created a gulf between the 
ruling elite and the society, as the protection of the ruling class became the main 
preoccupation, inhibiting broad-based participation by citizens. In a multi-party democratic 
political system, by contrast, the political empowerment of the people underlies the strategy 
for development. 

The strengthening of civil society organization depends on an enabling socio
economic management environment, often with deliberate policies to encourage the 
participation of non-state actors in bringing about socio-economic growth and development. 
The Ethiopian example demonstrates clearly how a reversal from centrally planned economy 
to a market-oriented economic system could open up space for the participation of non-state 
actors. Under the new economic management system in which other actors are encouraged to 
participate, the government has pursued policies to widen the scope of non-state actors' 
involvement in many spheres of development activities. 

Public sector management orientation and practices also shape and define the 
characteristics of civil society. The key question is how decentralization, devolution of power, 
centralization and other forms of public sector management arrangement can enhance the 
participation of civil society. The public sector management orientation can define the nature 
and type of relations between the administrative machinery and the community. The scope of 
community participation is primarily determined by the extent to which public sector 
management structure and practices encourage or inhibit grassroots involvement. In addition, 
public policy environment and its management should also be seen and assessed by the 
attitude of public officials, the weight of bureaucracy, corruption, etc. Increased participation 
could come about through public sector management reforms in official structures and 
practices. 

Civic outcomes result from the civic values and culture present within society. Civic 
values and culture are entrenched in society through civic education, which promotes civic 
knowledge and actions. Civic values help to promote trust among citizens and enhance the 
level of tolerance for open expression of differing positions on important issues. Civic values 
and culture also enhance the ability and scope to influence others and promote the active 
participation in civic activities. A society with high civic values and culture is in a better 
position to assess government and economic systems in relation to its development 
aspirations. Institutional forces surrounding the civil service, police, military and judiciary 
may also define the space and role of civil society, inhibiting or enhancing its participation. 

These factors can lead to extreme social polarization among the various social, 
economic and political strata of society. This may result in tension between rural and urban 
societies, among the various social strata and economic class, the elite in the ruling party and 
others, and may act to weaken or enhance social movements. 
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4. Organization of the paper 

This paper rationalizes the need to improve the legislative and policy environment 
within which CSOs operate. The paper suggests that regional and global trends call for a 
major strengthening of CSOs' roles and capacity. The paper examines some of the internal 
factors that constrain CSOs, including resources and the environment in which they operate, 
and discusses how these could be enhanced through an enabling legislative and policy action 
framework. It also makes proposals on improving the legislative and policy environment and, 
finally, provides case study experiences of CSOs in four countries. 
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II. AN ENABLING ENVIRONMENT: A NECESSARY 
CONDITION FOR ENHANCING CSO PARTICIPATION IN 

DEVELOPMENT 

1. Building on the complementarity between government and civil 
society organizations 

The argument for why and how to build bridges between government and civil society 
organizations is even more justifiable today than a decade ago. An appreciation of the roles 
played by both government and civil society reinforces this position. A clear understanding 
and appreciation of the complementary role that the government and civil society play in the 
development process enhances the chances of evolving an environment that is enabling and 
allows for co-operation and partnership building between the two. The frequently high level 
of suspicion and tension is the result of a lack of appreciation of the importance of one to the 
other, with the result that every opportunity is used to frustrate and thwart the effort of the 
other. A good level of understanding and appreciation can only come from an assessment of 
the role of each player to determine how each reinforces and complements the other. The 
initiative to build on the complementarity between government and other development actors 
including civil society should come from the government and could cover actions aimed at 
creating an enabling environment. 

It is well known that civil society organizations (CSOs) have been playing a 
significant developmental role on the ground. They have been reaching poor communities 
with health, education and other social services since the colonial period. In the field of 
education, for instance, they are engaged in direct service provision by funding the 
construction and maintenance of primary and secondary schools, paying the salaries of 
teachers and covering the costs of training. In the field of health they contribute in the 
establishment of private clinics or hospitals accessible to the poor and in the training of nurses 
and other staff. They also provide support services to micro and small-scale 
enterprises/industries in terms of training and mobilisation of financial resources, and other 
social services to vulnerable groups such as children, women, the disabled and the elderly, 
which often have health and education components. Some CSOs such as trade unions play an 
important role in the popularisation of democratic institutions and human rights. They 
complement government by addressing legitimate development concerns that touch the lives 
of people and contribute to community development. In short they address real development 
issues, which in turn contribute to awareness on still bigger development issues, through the 
'building-up' effect. 

The building-up effect is even more pronounced in this era when governments are 
being forced to roll back and provide space for other development actors to take part in the 
development process. In the 1980s and 1990s a series of economic and political factors 
induced major changes in the role of government. Short-sighted economic policies combined 
with external factors such as a decline in Overseas Development Assistance (ODA) and a 
decrease in the world prices of commodities on which African economies depended, led a 
number of African governments to adopt structural adjustment policies advocated by the IMF 
and the World Bank. As governments have sought to cut budget deficits, public expenditure 
on social services has been drastically reduced. Governments have found themselves unable 
to maintain public facilities such as hospitals, schools and universities, and physical and 
institutional infrastructure. In many countries, the quality of these public facilities is very 
poor, coverage is very limited, technical capacity is inadequate, decision-making is over-



centralized and systems are plagued by inefficiencies and petty corruption, leading to a search 
for alternative service providers, usually non-state actors. With the end of the Cold War, 
democratization led to the adoption of public administration reforms in African countries and 
a changing role for governments. The refonns embarked on by African countries since the 
early 1990s generally involve reducing interference in productive activities including 
privatizing government corporations and making the civil service more effective. The 
emphasis on efficiency, fairness and quality of services, while reducing costs, has to a large 
extent promoted complementarity among the major development actors including CSOs and 
private sector operators. 

Box I: PARTNERSHIP CA> ENHANCE RESULTS 

NGOs FIRED UP THE PROCESS1 

By Jody Williams 

It was a handful of NGOs, with their roots in humanitarian and human rights work, which began to come 
together in late 1991 and early 1992, in an organized effort to ban antipersonnel landmines. In 
October of 1992, Handicap International, Human Rights Watch, Medico international, Mines 
Advisory Group, Physicians for Human Rights and Vietnam Veterans of America Foundation came 
together to issue a "Joint Call to Ban Antipersonnel Landmines." These organizations, which 
became the steering committee of the International Campaign to Ban Landmines, called for an end 
to the use, production, trade and stockpiling of antipersonnel landmines. 

From this inauspicious beginning, the International Campaign has become an unprecedented coalition of 
1,000 organizations working together in 60 countries to achieve the common goal of a ban of 
antipersonnel landmines. And as the Campaign grew, the steering committee was expanded to 
represent the continuing growth and diversity of those who had come together in this global 
movement. We added the Afghan and Cambodian Campaigns in 1996, and the South African 
Campaign and Kenya Coalition early this year as we continue to progress towards our goal. 

Historically NGOs and governments have often seen each other as adversaries, not colleagues, and we 
were shocked that they came. Seven or nine came to the first meeting, 14 to the second, and 17 to 
the third, by the time we had concluded the third meeting, with the conclusion of the Review 
Conference on May 3rd of 1996, the Canadian government had offered to host a governmental 
meeting to strategize about how to bring about a ban. 

From the third to the fifth of October we met in Ottawa. It was a very fascinating meeting. There were 50 
governments there as full participants and 24 observers. They had come to Ottawa to develop a 
road map to create a ban treaty and had signed a Declaration of Intent. 

It is amazing. It is historic. It proves that civil society and governments do not have to see themselves as 
adversaries. It shows that such a partnership is a new kind of "superpower" in. the post-Cold War 
world. 

It is recognition of the fact that NGOs have worked in close cooperation with governments for the first time 
on an arms control issue, with the United Nations, with the International Committee of the Red 

s -. Cross.- w. v/v/—'j ' /^ , 

1 Excerpt from article "NGOs Fired Up the Process" in African Topics, Issue 22. January-March 1998 



2. Constraints and difficulties limiting CSO effectiveness 

Though increasingly accepted as an essential component of a responsive sustainable 
development process, civil society organizations have not been able to develop their full 
potential. This is because they suffer from a variety of complex problems; lack of adequate 
support among civic leaders, insufficient government support and weak delivery capacity, 
including operational deficiencies. These situations are compounded by a number of other 
external and internal constraints, which obstruct the effective participation of CSOs in the 
development process. These constraints and difficulties include: 

a) Non-existence and fair application of the rule of law. 
The rule of law affects citizens' participation. Protecting citizens against arbitrariness is 
historically the main basis for establishing the rule of law. Moreover, laws are meant to 
play an essential role in clarifying the relationship between individuals, the government, 
the private sector and civil society. People need to be sure that contracts will be 
honoured, property rights will be guaranteed and laws will be interpreted with fairness 
and objectivity. This is not the case in many African countries; the courts of law are part 
of the bureaucracy and consequently lack independence for a fair application of the rule 
of law. In this situation, the state itself becomes a veritable instrument of clientelism, 
establishing a powerful politicised administrative class whose personal interests are tied 
to the state's expansion. The central government's resources are preyed upon to build 
personal or ethnic support and to reward loyalty to the officials of this class. This does 
not augur well for confidence and trust in the legal system, a necessary condition for 
non-threatened govemment/CSO relationships. 

b) Mutual mistrust. 
In Africa, efforts to promote sustainable and equitable development are undermined by 
high levels of corruption. The culture of corruption has created a high level of suspicion 
and mistrust among the various development actors. Civil servants charged with the 
responsibility of translating legislative and policy decisions on the ground do not trust 
CSOs. For instance, they perceive CSOs as dishonest organizations hiding behind 
fictitious names to swindle the government and people of development resources. 
Similarly, NGOs see civil servants, not as people paid to provide public services to 
citizens, but as rent-seekers blocking access to information and necessary services. 

The problem of access to official information fuels bureaucratic corruption, including 
bribes to obtain contracts, information or assets, gain access to benefits, avoid paying 
taxes, duties or levies, obtain permits or licenses, influence legal or administrative 
outcomes, or speed up or slow down government processes. It can involve theft, as 
when government revenues and resources are simply stolen, salaries and fees are 
charged for work not performed, and legitimate taxes and levies are collected but not 
passed on. The persistence of bureaucratic corruption gives no chance to transparency 
and accountability in the public and civic sectors and breeds mutual mistrust, making it 
difficult to develop an honest relationship between the two. 

c) Bureaucratic and procedural obstacles. 
Corruption is bred by bureaucratic and procedural obstacles, reflecting a weakness in 
public administration systems and practices that have long outlived their relevance and 
have failed to adapt to the new socio-economic environment. In addition, African civil 
servants are used to a certain method of work, which can be difficult to change. This 
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affects negatively the implementation of new legislative and policy instruments adopted 
for civil society's effective participation in development. 

d) Lack of adequate operational experience. 
Inadequate experience in operating organizations and insufficient knowledge about the 
role CSOs can play point to a clear need for training, better access to information and 
more opportunities to evaluate programmes and plans strategically. Even in more 
developed countries CSOs are seizing all available opportunities to gain new knowledge 
and expertise in such areas as human resources development, financial management, 
strategic planning, and advocacy training and fund raising. According to the New York 
Times, management education for non-profit organizations is one of the fastest growing 
fields in US higher education, with more than 75 American graduate schools offering 
advanced degrees in philanthropy, nearly a fivefold increase since 1990. For example, 
the Johns Hopkins Third Sector Project is to provide what is termed "Enablement 
Training" designed to build the human and institutional infrastructure for a vibrant civil 
society sector. Through this project, personnel from various fields around the world are 
equipped with the skills needed to organize and manage non-profit organizations as well 
as to understand the role they can play in the local and national levels. 

e) Lack of or insufficient financial resources is another major obstacle to the successful 
participation of civil society in the development process. Financing operations, 
programmes and projects has been one of the critical challenges facing CSOs around the 
world. While funding is only one of the many important issues, without sustainable 
financing, CSO programmes are imperilled and their effectiveness reduced. Many 
African CSOs continue to depend on foreign funding, and have not established a 
financial support base within their countries, making them vulnerable to various forms 
of accusation including being used as political instruments. 

i) Insufficient physical and institutional infrastructure 
Physical and institutional infrastructure, particularly transport, communications, energy, 
water supply, training centres and research and development institutions constitute an 
important prerequisite for effective civil society participation in development. Yet, in 
most African countries, existing infrastructure is either obsolete or damaged due to 
inappropriate maintenance. CSO headquarters in the capital or urban areas find it 
difficult to communicate with their representatives in the remote areas, especially during 
the rainy season when most of the roads are in bad condition and cannot be utilized. 
Information technology is slowly gaining importance but is not yet at a level to make a 
significant difference. 

g) Ineffective implementation of decentralization policies 
It is widely agreed that decentralization contributes to the process of partnership 
formation because it strengthens the participatory process at the level where state and 
non-state actors can most effectively work together. At the local level, government, the 
private sector and civil society can collaborate better for the good of the population. 
However, it is well known that despite efforts made by governments to decentralize and 
devolve authority to local or municipality governments, the results are far from the 
expectations. Local governments in most cases are virtually an empty box without funds 
or responsibilities. In reality most African states are still highly centralized and 
continuing political resistance to meaningful decentralization and devolution reflects 
fear of losing a grip on power. It is difficult for NGOs to operate at grassroots level 
when every small decision has to be referred to the central authority. 
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h) Poor internal democratic practices weaken legitimacy. 
As organs of socialization, CSOs should legitimize their role by striving to promote 
sound democratic principles and practices that promote inclusiveness. This should be 
done through democratically structured institutions that allow for broad-based popular 
participation encompassing the entire spectrum of society, both rural and urban, and 
ranging from the elite to other classes in society. In general, CSOs should exhibit the 
following democratic qualities: organizational plurality, autonomy, broad popular base, 
transparent operation and accountability. 

3. Fostering CSOs participation through an enabling environment 

In order for CSOs to be effective, emphasis should be placed on improving the 
environment within which they operate. The enabling environment should encompass the 
legislative and policy aspects as well as: (a) access to information; (b) access to opportunities 
to participate; and (c) access to justice including access to courts, administrative appeals and 
other relevant decision-making tribunals concerned with the application of law and 
compliance with rules. Although there have been some initiatives to strengthen the enabling 
environment for civic action through legislative and less intrusive state policies, CSOs need 
physical and institutional infrastructure, and some incentive measures such as tax exemptions, 
grants and subsidies from governments. Given that the social goals or services provided by 
specific CSOs might be beneficial to all, a mechanism must be put in place to facilitate 
purposeful interaction and all-round communication with the various agents of development. 
This mechanism must also aim at regularizing and rationalizing civic activities and making 
them an integral part of the development process. 

Furthermore, the involvement and commitment of all stakeholders in the development 
process requires that capable governmental institutions work in partnership with responsible 
and motivated CSOs in an appropriate and clearly defined legal framework with 
complementary institutional processes and mechanisms and agreed upon codes of conduct 
among CSOs. Inadequate legal and regulatory frameworks can obstruct access to the decision
making process. By contrast, a legal framework designed with participation in mind can 
stimulate responsible CSOs and improve service delivery by channelling additional ideas and 
expertise into the process. 

In summary, governments should play a facilitating role by providing an enabling 
environment that, by definition, is not too restrictive and bureaucratic but flexible and 
appropriate for the effective participation of civil society organizations in the development 
process. In this respect, the main objective of legislative and policy instruments is to create a 
legal framework within which civil society organizations could efficiently provide social 
services to citizens and therefore contribute to poverty reduction and to the development 
process at national, subregional and regional levels. For example, CSOs would like to have 
policies in place that allows them to operate directly with people in rural areas or with people 
in need. 

4. The role of government and civil society, especially the media in 
creating an enabling environment for participation 

As indicated above, African governments and civil society organizations should 
consider themselves as partners in development. In order to be efficient, government should 
progressively withdraw from the productive sector and concentrate its efforts on its role as 
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regulator, facilitator and promoter of legal frameworks conducive to participation in the 
development process. 

Civil society organizations need to have a common platform, a clear viewpoint about 
their mission and role as representatives of their various constituencies including the poor. 
The mission of CSOs should be made known and widely disseminated as a way of promoting 
their legitimacy. This is possible if a code of conduct for NGOs could be adopted, defining 
clearly the role and mission of NGOs as well as indicating mechanisms adopted to promote 
greater transparency and accountability to their constituencies and other stakeholders. With a 
sound transparent and accountable background, CSOs can be in a better position to influence 
and generate public opinion and support for the formulation and implementation of legislation 
and policies. 

The formulation and implementation process should involve public participation an area 
in which the media could play a significant role in the transmission process. The media should 
act as the channel of transmission between the government and citizens, who need to be 
informed on a daily basis about legislative and policy instruments, providing feedback to both 
the government civil society. To this end, press and electronic media outlets should be 
developed and strengthened at urban and rural levels. Assistance is needed to develop 
information packaging and dissemination. 

5. Benefits of an improved legislative and policy environment 

The improvement of legislative and policy instruments through the removal of the 
above major obstacles will bring about a new socio-economic environment in which civil 
society organizations can demonstrate their ability to effectively participate in the economic 
growth and sustainable development of Africa and be reliable partners. The establishment of a 
democratic system based on the rule of law will enable citizens and organizations will 
dialogue freely and innovate within the limits of their rights, freedoms and obligations. 
Effective implementation of legislative and policy instruments, and administrative reforms, 
will accelerate change in people's consciousness about civic issues and quicken the 
development of a partnership between the public sector, private sector and civil society. Civil 
society organizations will be eager to advocate and participate actively in improving the living 
conditions of the poor by providing support services or by directly implementing 
developmental programmes and projects at central and local levels. 

In addition, governments will be willing to work in close collaboration with 
institutions that are well organized, managed and trustworthy. Once these institutions are 
considered as partners, it will enable governments to provide them with the necessary 
supports or consult them on a regular basis to get their reactions on problems of common 
interest. This will also allow for feedback on the implementation of new legislative and policy 
instruments in order to improve them if necessary. This kind of environment will necessarily 
improve the living condition of the people and help reduce poverty. 
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III. IMPROVING THE LEGISLATIVE AND POLICY 
ENVIRONMENT: 

A COMPREHENSIVE PROPOSAL 

IMPROVING THE LEGISLATIVE AND POLICY ENVIRONMENT 

There is no simple approach to improving the legislative and policy environment. The 
proposals provided in this publication are an attempt to work through a process that: 

• Starts with a strong appreciation of the role of CSOs, 
• Suggests the adoption of a strategic framework or approach covering the process, 

content and spirit of legislation and policies, as well as implementation and monitoring 
mechanisms. 

1. Appreciating the role of CSOs 

It is important to note that actions to enable CSOs take on greater development 
responsibility can only come about from sound convictions and political will. Such 
convictions must be based on a number of factors, namely that: 

(i) CSO participation is necessary to achieve the ultimate goal of 
development, which is to enable citizen's live fuller and better lives. 
Furthermore, civil society's participation as a beneficiary or stakeholder is 
central to the issue of sustainable development. Their greater participation 
would promote a development that is people-centered and sustainable. 
Who is better placed to decide and contribute to their own destiny than the 
beneficiaries themselves? 

(ii) Improved participation by civil society in the development process is 
critical not only for its own sake but also to build consensus and attract 
local resources and commitment. 

(iii) Governments and other development agents must value the energy and 
creativity that civil society organisations can bring to the development 
arena, and draw on their comparative advantages. 

The proposal for improving the legislative and policy environment for the effective 
participation of CSOs in the development process offers a comprehensive approach covering 
the strategic framework, which entails several elements as described in diagram 1. 
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Diagram 1: Elements of the strategic framework for the effective participation 
of CSOs in the development process. 

The conviction of government and 
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2. Adopt a strategic framework 
In creating an environment conducive to civil society's participation in the development 

process, it is necessary that a strategic approach be adopted with focus on a number of critical 
areas, including what should be addressed in legislation and policy-making. In addition, a 
number of fundamental factors affecting CSOs participation and which should be 
incorporated in the strategic framework include: 

• the process to be adopted, 
• the content and spirit of legislation and policies, and 
• the implementation mechanisms. 

a) Elements of the strategic framework 

Proposals incorporating the above elements are offered in this section as a framework 
for improving the legislative and policy environment for the effective participation of CSOs in 
the development process. It is hoped that this will prove useful in the drafting and discussion 
of new or revised legislation and polices. It also lays the foundation for a more in-depth look 
at participation from an empowerment and power-sharing point of view. 

(i) Thinking about the process or strategy to adopt when developing or 
introducing changes to the legislative and policy environment: 

The ability to 'manage the process' is central to the pursuit of changes in the legislative 
and policy environment. CSOs mandated to negotiating legislative and policy reforms face the 
challenge of mapping out the process, defining the content and agreeing on implementation 
modalities. Legislative and policy reform is an on-going process and must be managed 
creatively to maintain flexibility, reduce conflict, build credibility and consensus as well as 
facilitate support. The process should emphasize shared analysis and collective action and 
should be highly interactive and participatory. Formulating legislation and policies, as well as 
monitoring their impact is a process that should involve many actors with a variety of interests 
that must be carefully balanced. 

An interactive process of reflection, involving both governments and civil society 
should form an integral part of the legislative and policy definition and implementation 
process. These interactive discussions should take place in the public domain and should 
allow for full grassroots participation. The desire of CSOs must be to legitimize their roles 
and relationships as well as promote an arrangement that ensures their systematic engagement 
in the development process. CSOs in this respect would need to pay greater attention to the 
process adopted to improve the legislative and policy environment. The process should 
include the following. 

• Bottom-up approach. 
This process of empowerment, dialogue, negotiation and consultation should be 
grounded on a bottom-up system allowing for consensus building, influencing 
and a force of change involving grassroots participation. However, do not 
discount the need to be flexible about your approach, keep focussing on your 
mission and values as the core of strategy in deciding which opportunities to 
explore and how to manage diversity and competing agendas of stakeholders. 
Understand the different agendas and have a critical perspective. 
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Empowerment. 
If development is, simply put, ensuring continuous progress and improvement in 
people's condition and welfare, then the process of development should belong 
to the same people, who, through their associations, should represent forces of 
change. The legitimization of citizen's involvement characterized by strong 
participation, involving influence over decisions, plans and implementation 
should be induced by an empowered civil society. Civil society empowerment 
refers to the process of creating and supporting conditions under which people 
can participate and contribute to the economic, social and political advancement 
of their societies, and includes adopting and implementing legislation and 
policies. Empowerment takes many forms including access to knowledge, 
education and, most importantly, information. CSOs would need to develop their 
own credibility and legitimacy by becoming more informed and knowledgeable 
about development perspectives. CSOs operating from a strong information and 
knowledge base increase their potential to influence national government 
legislation and polices by engaging governments in a constructive dialogue 
predicated on an informed position. CSOs can make effective use of 
information as a process of building knowledge among their constituencies; for 
taking action including advocacy, planning and managing projects and 
programmes and enforcing accountability. In empowering civil society and their 
organizations, the effective use of civic education through a number of media 
should be utilized. 

Dialogue/Negotiation/Consultation. 
Since legislation and policies cut across interests, their definition should take 
place in an open system to allow for a reassessment of the stimulus for the 
legislation or policy and the concerns addressed. Legislative and policy actions 
are most often politically charged and address fundamental questions of what is 
to be done, how it is to be done and who benefits from it or is affected by it. This 
implies winners and losers and the tendency has been for the winners to strongly 
oppose the introduction of changes. 

The process of dialogue and negotiation should involve the many actors so as 
to balance various interests. In deciding on trade-off and building stakeholders 
coalition, CSOs must consult with their constituencies to facilitate a 
participatory process. The mechanism for consultation should not only be 
limited to legislative and policy definition but must be part of a comprehensive 
system covering the implementation of these provisions. 

Lobbying. 
Lobbying helps to shape attitudes and actions and usefully influences the 
direction and content of new legislation and policies, in addition to building a 
sense of ownership for the legislation or policy, and mobilizing stakeholders to 
defend their interests, as part of constituency building. The lobbying process 
should be guided documentation and analysis of concerns, and expected impact 
of the legislation and policies. Information is needed to assure stakeholders of 
the consequences of new legislation or policies. 



• Encouraging role definition. 
Recognize and define the role of the media, research institutions, religious 
organizations, labour unions, women's associations, student unions, peasant 
associations and professional associations. All organizations with large 
constituencies are indispensable in facilitating the process of empowerment, 
dialogue, negotiation and consultation. These organizations should play a 
significant role in building knowledge, information sharing and as social 
mobilizers. In this respect, the media plays a critical role in popularizing issues 
and providing a platform for the various civil society representatives to come 
together and examine ways to make effective use of legislative and policy 
provisions. 

• Make effective use of information technology including radio, television, other 
electronic, print media and other non-conventional channels to inform and 
catalyze the participation of citizens and their associations in the discussions on 
legislation and policies affecting them and their associations. There are many 
purposes to which CSOs can put information to use, for planning and managing 
the legislative and policy development process, for enhancing greater outreach to 
the wider forces in society, for awareness creation and civic education, for 
promoting accountability, linking up with their constituencies and increasing 
their legitimacy. 

b) The major consideration in the creation of a legislative and policy environment 

• As a start, reflect on the objectives (Where should all this lead?). 
Reflections on the objectives of the legislative and policy environment should be 
the starting point for content definition. This process of reflection should form 
the basis for determining how legislation and policies provide formal and 
structured opportunities for participation. Legislation and policies should allow 
for the building or strengthening of people's institutions and processes to 
enhance the participation of civil society in the development process. Legislation 
and policies should affirm the essential role of civil society and provide 
opportunities for citizens' participation in the development process. 
Furthermore, the legislative and policy environment should support initiatives 
and actions in civil society through appropriate long-term partnerships to enable 
constructive engagement for development. The fear, misunderstanding and 
confusion that have characterized the relationship between CSOs and 
government should be addressed through well meaning legislative and policy 
provisions. The misconception about the role of CSOs in development has at 
times resulted in legislation and policies that inhibit their participation. In most 
cases, legislation is designed to control and impose limitations, rather than to 
enhance the role and capacity of CSOs. This has dampened the positive 
contribution of CSOs. The issue before us is one of the political-will necessary 
to initiate change and guarantee genuine CSO participation through the 
modification of national legislation and policies. Legislation and policies must 
facilitate equal and non-threatened access to the development process if CSOs 
are to be brought into the mainstream of development. 

Another important consideration in content definition is how the legislative and 
policy provisions contribute to addressing the strategic and practical interests 
that are mutual to all partners - government, private sector and civil society. 
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These strategic interests should as much as possible lead to the incorporation of 
civil society's participation in realizing the basic development needs of people. 
These needs evolve primarily around two basic factors. The first is the economic 
and social rights covering: (a) availability and access to basic services (food, 
education, health, water, shelter, etc.); (b) income generating opportunities 
including employment and business development; and (c) infrastructural 
development including rural development. The second basic factor relates to 
political and civil rights including civil liberties, the right of association, press 
and media freedom, etc. 

• Think about the fundamental concerns to be addressed. 
In realizing the above objectives there are fundamental concerns and issues to 
consider. The primary concern should be the adequacy of legislative and policy 
provisions. Adequacy should be assessed by the thrust or focus of legislation and 
policies; (do they address the right issues and concerns?) Secondly, adequacy 
should be assessed by the extent to which legislation and policies improve the 
conditions necessary for meaningful results and impact in strategic areas. 

The strategic areas of focus 

These should include legislation and policies aimed at: 

• Legitimizing CSO participation and representativeness. 
Legitimization is at two levels: (a) recognition of the representational role of 
civil society associations ~ NGOs, trade unions, farmers associations, etc. (b) 
recognition of CSOs as credible development partners, with the potential and 
capacity to bring and add value to the development process including the design, 
financing, implementation and monitoring of development. 

• Creating a climate for facilitating/ensuring the advocacy role of CSOs. 
CSOs are very active as advocates speaking out for and championing the course 
of the disadvantaged. This is a particularly useful role given the elitist nature of 
the development agenda in Africa. Issues such as civil liberty, human justice and 
good governance should be given significant attention in any drive to improve 
participation, particularly as progress in these areas would contribute to the 
overall effectiveness of CSOs. 

• Promoting a process for dialogue/consultation. 
Legislation or policies that promote dialogue are useful in demanding and 
fostering change in development orientation, process, focus and other 
development issues. 

• Building partnership. 
Any partnership, new or old, needs to be built on mutual trust. Establishing trust 
through legislative and policy provisions is essential for empowering society and 
for promoting partnership. In this respect legislation and policies should be 
supportive of strengthening relationships and partnerships by putting in place 
transparent mechanisms for partnership. This would mean approaching 
relationship building and collaboration from a policy perspective and how it 
allows for the effective use of the comparative advantages of the various actors. 
Partnership should be used to meet the challenge of mobilizing genuinely 



inclusive civil society participation at every level of development. For example, 
CSOs could be called upon to fill a service delivery gap at the rural level. 
Legislation and policies aimed at partnership building are especially important in 
promoting non-threatening participation, defining roles and responsibilities. 

d) Knowledge of the legislative and policy instruments and their evolution 

Do you know the legislative and policy instruments used in your country? For 
governments and civil society oganizations to work towards improving the legislative 
and policy environment, they must have current information about national level laws 
and policies affecting their relationship. Laws and policies create the framework by 
which CSOs establish their legitimacy and shape their relationship with government and 
other actors. Laws and policies are instruments used to facilitate, deny, obstruct, promote 
or condition the role of CSOs. Basic among these is the constitution, which should 
normally acknowledge the right to participate in the political and economic governance 
process. It is important to develop a catalogue of legislative and policy instruments and 
measures, both domestic and international. Legislative and policy instruments should 
include the following: 

• The Constitution: This provides the broad principles by which laws are enacted. 
For example the Republic of Mozambique's 1990 Fundamental Charter is the 
country's political constitution. It acknowledges the fundamental rights and 
obligations of Mozambicans, the right to freedom of union or association, 
freedom of press, religion, expression and reunion. Another example is that of 
the Chinese constitution of 1982, which provided the legal basis for state-led 

2 grassroots democratic practice. It also legitimized the role of villager 
committees as institutional structure for self-management at the grassroots level 
in rural China. 

• Laws: These are rules that people in a country must obey. In Bolivia, the 
. . 3 Government adopted the Law of Popular Participation as a way of opening the 

scope and space for policy dialogue with NGOs. This law expresses 
government's tolerance and commitment to inclusiveness and also addresses the 
issue of legitimacy as it enables NGOs to become implementers of state 
programmes. 

• Acts: These are laws that have been officially accepted by the parliament or 
congress of a country, for example the Cooperative Societies Act of Guyana. 
This Act defines the legal status and provisions for societies with a commercial 
orientation, such as fisherman's cooperatives, and those that engage in non
profit civic activities, such as housing, land and other cooperatives. Act 8/91 of 
Mozambique regulates the right to freedom of association. 

• Decrees: These are official commands or decisions, or judgements in a court of 
law, for example Decree 21/91 of Mozambique empowers the Ministry of 
Justice to approve the existence of associations. Decree 55/98 of Mozambique 

2 Excerpt from article "Mutual Empowerment of State and Peasantry: Grassroots Democracy in Rural China" in 
World Development, Vol.25,No.9, 1997 

3 New States, New NGOs? Crises and Transitions among Rural Development NGOs in the Andean Region, by 
Anthony Bebbington, University of Colorado, Boulder, USA, World Development, Vol.25, No.l 1, 1997 
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establishes the legal framework and defines the criteria for the operations of 
foreign NGOs. 

The laws, acts and decrees mentioned above have special relevance to the need for the 
legislative environment that enhances the participation of CSOs including addressing issues 
such as: 

• Their legitimacy, 
• Relationship with government, 
• Standards and criteria to meet, 
• Compliance requirements, and 
• Administrative directions on how to apply the regulations. 

As stated earlier, policies, unlike laws, are enacted without any formalized procedure. 
Government ministries, administrative agencies and other government body usually 
communicate/announce policies, positions, intentions and wishes. Policies and regulations can 
have a significant effect on the participation of CSOs in the development process. In general 
policies are used to: 

• Express general purpose or desired actions; 
• Define specific proposals; 
• Communicate the decisions, intentions and actions of government; 
• Formalize authority; and 
• Formulate national programmes. 

National programmes could be presented in many forms including the following: 

o Development plans/blueprints/strategies. 
These provide a sense of direction and action government intends to take 
and also defines the modus operandi. The scope for community 
participation is incorporated in the Save the Children (US) non-formal 
primary education programmes in Mali, through which locally developed 
and managed schools provide basic education.4 The government of 
Guyana through a draft National Development strategy adopted policies 
to address CSO issues and these are open to public scrutiny and debate. 
The Addis Ababa five-year development plan encourages NGO activities 
in the Ethiopian capital.5 

o Policy action programmes. 
These are designed to communicate government objectives and strategies 
concerning key areas of concern. In Ethiopia, for example, Disaster 
Prevention and Preparedness Policy formulated by the Federal 
Government of Ethiopia enables NGOs to actively take part in 
development efforts under way in the country. Similarly, the Population 
Policy of 1993 included NGOs as service providers including in the 
distribution of contraceptives. Through this policy, the Family Guidance 
Association and other NGOs were encouraged to expand their family 
planning services and networks to reach remote communities. 

The Participatory Approach: Contradiction and Co-option in Burkina Faso, by Victoria J. Michener, 
Management Systems International, Washington, DC, US, World Development,Vol.26, No. 12, 1997 
Policy workshop of the Addis Ababa City Government and the Christian Relief and Development 
Association (CRDA), excerpts from the Ethiopian Herald, August 18,1999 



o Memorandum. 
It is used to establish a common understanding and to provide 
framework/basis for co-operation and action. For example the National 
Council on Women and Development (NCWD), established by the 
government, of Ghana through a "Memorandum on Affirmative Action" 
policy submitted to government, laid the framework for govemment-
NGO cooperation in a number of areas of interest to women, including 
training, project formulation and implementation. 

o Actions of the system (the unwritten aspects of policy) define the 
thinking towards and the associated response to civic activities, especially 
of an activity that runs contrary to expectations. A good example is how 
the police will react to civic demonstration and other forms of unpopular 
civic activities. The laws say one thing; the action defines the reality. 

Legislative and policy instruments should be viewed from a historical perspective that 
provides the background and motivation. CSOs should develop a historical review of 
legislative and policy provisions that analyses the nature, consistency and effectiveness of 
changes to policies and regulations. 

e) Provisions of a legislative and policy environment 

Examine the key features of legislative and policy provisions to determine their 
importance to CSOs. Determine how laws, rules, regulations and policy measures address the 
main concerns of CSOs. These should encompass all internally driven legislation and policies 
(written and unwritten) that: 

• Encourage the evolution of civic associations and the spread of civil liberties. 
The legislative provisions encouraging the evolution of civic associations should 
establish the legal and regulatory framework for CSO participation and should 
be sufficient and adequate to encompass the diversity and heterogeneity of 
CSOs. Legislation should answer the legitimacy concern and should enhance the 
legitimacy of various types of CSOs to exercise power and to organize/mobilize 
people/constituencies for social actions. It should give consent and provide 
procedures by which the exercise of civil liberties would be guaranteed. 

Sample checklist; The existence of a formal requirement for registration of 
CSOs. The existence of regulations on what is expected of civic organizations. 
Existence of civil and political rights, institutional, legislative and policy measures 
promoting and safeguarding the principles of human rights. Actions related to fair 
play, equity and impartiality are well documented. Guaranteed access to 
jurisprudence. Fair application of the rule of law. There is adherence to 
democratic principles and practices to help reduce the tension between 
govemment and CSOs. There is a high level of civic culture and awareness on 
how this can be developed through knowledge and interest in political and 
development issues. There is a high level of activities promoting civic education 
including educational content and process. 

• Facilitate the development of CSO work and promote the interaction with other 
social and economic players such as the state and the private sector. These 
should also address the type of legal requirements including tax exemption for 
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income generating activities of CSOs and for tax concessions for donations to 
CSOs. 

Sample checklist: Existence of self-regulatory practices using codes of 
conducts. Actions to address the issue of accountability to patrons, clients and 
donors. What actions have been taken to allow the generation of resources to 
support associational activities. Legal status of non-profit associations and 
foundations how favorable or unfavorable are the laws. What are the procedures 
leading to the approval of CSOs? 

Empower civil society especially their representatives. Empowerment is a 
necessaiy process by which citizens can take direct control over their lives. With 
the increase in poverty and other social ills, policies should empower local 
communities and enable them to take control of development decisions. Polices 
that promote the value of voluntarism and solidarity are important and contribute 
to the process of empowerment. 

Sample checklist: Extent of press and media freedom and how these enhance 
the process of dialogue, open communication and interface between various 
actors. Existence of institutional framework and participatory methods to ensure 
that CSOs are actively involved at all levels of decision-making, including policy 
decisions. Programmes developed to build/enhance local capacities covering 
local government/ communities/indigenous organizations to enable them define 
and achieve development objectives and programmes. 

Build partnership: Partnership is important in building, strengthening and 
maintaining relationships between different actors and stakeholders in the 
development process. In addressing developmental issues, effective partnership 
involving government institutions, community organizations, international 
NGOs, and private sector operators is necessary. Through partnership, a number 
of issues and concerns could be addressed, namely: resource needs including its 
mobilization and utilization, capacities built on and maximized, programming 
and implementation harmonized and coordinated, transparency and 
accountability promoted, mutual trust and understanding developed and 
sustainability assured. 

Sample checklist: Existence of national policies or strategies including the 
establishment of focal points to support and coordinate civic sector activities and 
linkages to public programmes. Actions initiated to deal with taxation issues 
around contributions from the local private sector and donors as well as non-profit 
income generated by CSOs. Actions promoting decentralization of authority and 
development process to include local and community level participation. What is 
the level and scope of efforts to evolve organized interests in the policy process 
and for creating more active consensus building opportunities. Legislation and 
policies that allow for the emergence of civil networks, institutional/organizational 
structures and other means of cooperation. Reforms taken to increase the 
participation of CSOs in development such as an increase in sub-contracts and 
adoption of rules for programme implementation by non-state actors. 



3. Systems/procedures/institutions for implementation 

The systems including procedures and institutions put in place for the implementation of 
legislation and policies adopted should aim at resolving/addressing/guaranteeing the 
following: 

a) Adequacy of the legislative and policy environment 

An important step in addressing this issue is to carry out an assessment to establish the 
shortcomings of all legislation and policies. This assessment should be carried out through a 
check listing to define the gaps and problems. This assessment should cover both the nature 
and scope of the legal/policy provisions and the systems/procedures/ institutions through 
which these are implemented or applied. The assessment should also consider the issue of 
ambiguity to make laws more specific so as to reduce confusion related to regulatory 
requirements, coordination mechanisms, etc. Achieving results is a long and complex process, 
so do not become discouraged when things do not move as fast as anticipated. Work to create 
a critical mass of interest in support of changes required in addressing inadequacies. Always 
keep in mind your long-term vision, be flexible and choose priorities that can create a 
momentum for success. Explore opportunities to inject change. 

b) Enforcement mechanisms: 

The second issue to consider in implementation is the existence of enforcement 
mechanisms, including the coordination among CSOs and other actors. The informative 
relationship between the government and CSOs should constitute a process of mutual 
consultation and agreement on issues related to the legislative and policy environment. The 
enforcement mechanisms should also address differences that may arise in interpretation and 
application of the legal provisions. 

c) Capacity to implement legislation/policy provisions: 

What institutional framework or mechanisms exist to implement legislative or policy 
provisions and how independent are they? What is the level of bureaucracy and how does this 
affect access or application of these provisions? How adequate and competent are the police 
force, legal system and the application of justice? Concerning the issue of taxation and the 
need for CSOs to be more accountable, the establishment of standardized accounting and 
auditing practices are necessary to inspire trust and confidence. The capacity to cope with 
external pressures would require the establishment of channels of communication to consult 
and keep the various constituencies fully informed on issues of interest. 

d) Dissemination of the legislative and policy provisions: 

The use of newsletters and other forms of mass dissemination including bulletins, 
seminars, workshops, television and radio to spread the law and to facilitate debate on legal 
and policy provisions should be an integral part of civic education. 
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IV. SOME EXPERIENCES FROM CIVIL SOCIETY 
ORGANIZATIONS: 

SELECTED COUNTRY CASES 

This section presents a number of experiences from the field as illustrations of how the 
legislative and policy environment can make a difference in citizens' participation. These case 
studies may confirm the view that in entrenching popular participation, legislative and policy 
guarantees serve to define the space and role of civil society and in turn deepen their 
participation in the development process. It is hoped that these illustrations will inspire CSOs, 
governments and others to see legislative and policy issues from an enabling perspective 
rather than as constraining and inhibiting. The materials included are from selected country 
cases covering Kenya, Mauritius, Cameroon and Morocco. 

A. THE STORY OF CIVIL SOCIETY IN KENYA; A HISTORY OF 
STRUGGLE FOR LEGITIMACY, SPACE AND RECOGNITION6 

1. The emergence of Civil Society in Kenya 

Tororei and Oketch Owiti both view civil society as existing at two levels namely the 
organized and unorganized levels, and composed of units of society above the family and 
below the state. The organized level includes groups such as NGOs, CBOs, religious 
organizations private organizations, professional bodies, trade unions and pressure groups. 
The unorganized level includes individuals, spontaneous groupings such as hawkers and 
matatu (local public transport) operators. 

The history of civil society in independent Kenya dates back to as early as 1970, with 
activities spanning the political and social-economic dimensions of development. In the 
post-independence period, the role of civil society as important actors in development and 
decision making began to emerge. This is shown for example, by the involvement of civil 
society groups in a number of public demonstrations against oppressive laws and practices, 
such as the detention of government critics without trial. Civil society joined in 
demonstrations to agitate for change and uphold democratic values. 

In socio-economic terms, the role of civil society became prominent with the rise of 
NGOs and religious institutions in community development. Most NGOs emerged in 
response to major crises. After the 1984 Ethiopian famine, for example, a number of welfare 
NGOs was established with a focus on relief and emergencies. The role of civil society was 
to supplement government's efforts to provide social services. 

With the advent of multi-party in the early 1990s, civil society started to shift its focus 
to democracy and good governance in an attempt to influence the creation of a good 
environment for development interventions. The context for this shift in emphasis can be 
found in: 

• Flagrant violation of human rights, restrictions on freedom of 
association, detention without trial and oppressive laws. 

6 The contributions of the National Council of NGOs-Kenya is acknowledged 
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• Unnecessary disciplinary action such as expulsion from the ruling 
party. 

• Its desire to address the high levels of corruption and mismanagement 
of public resources such as land grabbing that have permeated the 
society. 

• Dictatorship and a bureaucratic governance system. 

Civil society organisations voiced their concern about political and economic 
developments, and became involved in a number of initiatives to promote greater 
partnership between the government and civil society with the aim of jointly addressing 
key national issues such as federalism and the nation's constitution as well as in 
achieving a common development goal. CSOs are demanding that space be created for 
their participation in the constitutional reform process currently in the country. Civil 
society was given a key role in the nomination of commissioners for the constitutional 
review process, and in consultative meetings with the government of Kenya. 

2. The Legislative and Policy Framework 

a) Legislation relevant to CSOs 

The Constitution of Kenya Review Act 1997 defines civil society as 'private 
voluntary groupings of individuals or associations'. These include professional 
organizations, legal and human rights bodies, disability groups, trade unions, 
professional associations, women, youth and children's groups and any other organized 
groups. 

These groups operate under various pieces of legislation such as: 
• The Non-governmental Co-ordination Act (1990) covers the 

registration of NGOs. 

• The Societies Act regulates such institutions as religious groups, clubs 
and unions and is usually registered under the Attorney General. 

• The Ministry of Culture, Home Affairs, Social Services and Sports 
registers Community Based Organizations (CBOs). 

• Trusts and Foundations are covered under separate legislative 
provisions. 

Together, these legal provisions provide the legal basis for all groups and 
organizations to operate. They give groups a sense of identity, which is vital for their 
service delivery, networking and operation. All of these measures require CSOs to have 
a constitution, which should be to ensure that it favours transparency and accountability. 
However, there is no transparent set of criteria for acceptance or rejection of 
applications. As a result, mismanagement is widespread and even those without proper 
constitutions or articles of association get registered, while those more deserving and 
with the ability to effectively participate in the development agenda may not. 



b) Selected Policy instruments 

Some of the key Kenyan policy instruments affecting the operation of CSOs 
include: 

• National Development Plans. 
These were previously on a three-year basis and have lately been changed to 
five-year development plans with the latest being the 1997-2001 plan. 

• Poverty Eradication Plan. 
Under the newly formed Poverty Eradication Commission, "the plan provides 
a national policy and institutional framework for urgent action against poverty 
in Kenya. The Plan presents a vision for the early 21st century, when Kenya 
hopes to halt the current increase in the incidence of poverty and then 
eradicate it step by (National Poverty Eradication Plan 1999-2015). The 
document is very comprehensive in terms of objectives and strategy but does 
not adequately describe the role of civil society. Although the Plan states that 
the government will provide an enabling environment for civil society to 
participate in poverty eradication, this appears to be a mere paper intention. 

• Sessional Papers. These are papers that give guidelines on policies. 

These policy documents are yet to define the scope of CSO involvement. This 
represents a major constraint in the building of a govemment-CSO relationship. In spite 
of this, the participation of civil society in policy issues has been quite significant. Civil 
society has played a role at three levels: 

Policy formulation level - At this level, only a few civil society organisations, 
mainly international organisations, have participated. Organisations involved in 
policy formulation include Action Aid Kenya, African Medical Research Foundation 
and Kenya Alliance for the Advancement of Children (KAAC). 

Policy implementation - Key development programmes have remained state 
controlled with no or very limited civil society involvement. However, the trend is 
changing with the donor community now contracting non-governmental 
organizations (NGOs), such as Action Aid, directly. The state however retains full 
control of the implementation process and sets conditions for the involvement of 
CSOs. 

Policy Review - There is minimal involvement at this level, firstly because civil 
society has limited capacity to engage in policy review. A second reason for low 
involvement is that civil society organizations have tended to focus on welfare-
related issues without much consideration for policy review although this trend is 
also changing. A number of developments have presented opportunities for CSO 
involvement in policy issues and processes. These include: 

• Policy of cost sharing in social services introduced by the state. Currently, 
communities are spending about 40-45% of their income on education. But the 
rising cost of education has made it unaffordable to most citizens. In response, 
civil society has advocated a review of policies affecting the education sector. 
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• Withdrawal of the State as a provider of certain services to citizens. This has 
created a vacuum, necessitating the involvement of CSOs. 

• State failure to address corruption in society. 
• Emerging awareness on fighting dictatorship. As a result of the wider 

awareness about human rights, civil society has a role in agitating for a change 
in oppressive laws. 

• Failure by the state to develop mechanisms to review the rights of citizens. 

3. Strategies used to influence legislation and policies 

CSOs have engaged a mix of strategies to influence legislative and policy 
formulation. These include: 

• Public debate. 
A number of NGOs and other Civil Society organizations have held debates 
on topical issues touching on economic and political governance. The Institute 
of Economic Affairs, a member of the NGO Council, has organised monthly 
talk forums on thematic issues surrounding the role of civil society in poverty 
eradication. These were followed up with a publication titled "Our Problems 
Our Solutions", which was widely circulated to share insights on civil society 
participation in development activities, including policy and legislative areas. 
A group of NGOs under the auspices of Action Aid Kenya has been meeting 
to facilitate discussion forums on basic need and rights. Through this 
initiative, the group has come up with the Basic Needs Basic Rights Charter, 
intended to influence policy formulation. Although the state for a long time 
has been ignoring the input of NGOs, this document was widely received by 
government representatives who attended the launching ceremony. 
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Box 2 : KENYAN CSOS MAKE EFFECTIVE USE OF THE PRINT MEDIA TO FACILITATE 
PUBLIC POLICY DEBATE 

NGOS' FRESH PLAN TO RENEW REFORM DEBATE 
By Solomon KYENZE 

(The Daily Nation; October 5,1999) 

The campaign to revive the constitutional reform exercise gained momentum yesterday with civil society 
representatives announcing plans to organize meetings between Kanu and opposition politicians in 
attempts to sort out their political differences. 

The representatives of civil society regretted that the attention of the country has been diverted to the 
Goldenberg scam and the devil worship report at the expense of the constitutional reforms. 

At a press conference held at Chester House in Nairobi members of the National Council of non
governmental organizations (NGOs) announced they were launching a series of public debates on the 
constitutional review to be known as Kumbukumbu ya Katiba. 

In the forums, which will be held fortnightly, Kenyans will be invited to discuss sensitive issues that have 
contributed to the review stalemate. Among these is the majimbo debate, the Asian question, matters 
relating to the interests of pastoralists, the role of women in the democratization process and general 
matter relating to governance. 

The inaugural Kumbulambu series starts on Monday at the Professional Centre where cabinet minister 
Shariff Nassir, a key campaigner of majimbo, will be invited to square it out with opposition legislators 
Kirajtu Murungi and Anyang'Nyong'o on the merits and demerits of the system. 

"The planned Kumbukumbu series are aimed at initiating public debates as a means of ensuring a popular 
and people-driven constitutional reform process that would enable all citizens of this country to 
determine their own constitutional destiny," the council chairperson Oduor Ong'Wen explained. 

The members said they were optimistic the debates would move the constitutional debate from "the domain 
of the current retrogressive power politics" by providing Kenyans of all shades of opinion with an 
objective public forum where to freely express their views on existing and emerging constitutional 
concerns. 

The forums are also aimed at returning the constitutional review debate to the public. "We aim to return the 
constitutional review debate where it rightfully belongs, that is the public domain, with the people of 
Kenya, severally and collectively as the primary stakeholders in the review process", the members said 
in a statement. They were motivated in this mission by the national interest vision that inspired the 
nation through the series of difficult reform negotiations, from Bomas of Kenya to Safari Park and 
beyond. 

Ong'wen said it was discouraging that the public had been made to take more interest on issues relating to 
Goldenberg, or the devil worship culture which in spite of being important, did not supersede 
constitutional reforms. 

He accused politicians of introducing political intrigues in matters relating to constitutional reforms, a fact 
that had stalled the process. 

The chairperson who was accompanied by several officials said the Kumbukumbu would afford Kenyans a 
chance to exchange views on thorny issues instead of the present scenario where they were forced to 
exchange words. 

Religious leaders have also announced that they will be launching a parallel reform initiative, while 
opposition leaders recently called on attorney-general Amos Wako to immediately organize a meeting 
between themselves and Kanu leaders to iron out differences that led to the statement. 
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Consultations. 
These have taken the form of workshops and seminars between the relevant 
stakeholders. The development of the National Poverty Eradication Plan, for 
instance, involved extensive consultations with key stakeholders. It has been 
refined at a number of technical discussions and workshops involving 
government, the private sector, NGOs and the donor community (National 
Poverty Eradication Plan 1999-2015) 

Advocacy and lobbying forums. 
Lobbying and advocating for the establishment of particular legislation and 
policies is one of the main strategies used. Through lobbying, CSOs have 
indirectly influenced the orientation and content of various pieces of 
legislation and policies, such as the Children's Bill, which has successfully 
gone through parliament and the Disabled Persons' Bill which is on going. 
Lobbying and advocacy have taken the form of consultative meetings, 
seminars and workshops bringing together stakeholders. Groups involved in 
successful lobbying include the Kenya Human Rights Commission, the NGO 
Council and its networks, the National Convention Executive Committee and 
the Kenya Alliance for the Advancement of Children's Rights. 

Research. 
Research Institutions and NGOs in different programmes have disseminated 
research findings on different issues. However, there are still very few 
institutions with capacity to do research. 

Encouraging partnerships. 
Recently there have been initiatives to bring together the government, NGOs, 
the private sector, and donors. Two workshops were held as part of efforts to 
foster partnerships between these actors. UNDP and GTZ have supported the 
initiatives. 

Establishment of task forces. 
Task forces have been set up around specific themes to act as watch dogs in 
society. Prominent among them is the Civil Society Task Force on 
Constitutional Review (Kumbu Kumbu Ya Katiba), which has regular 
meetings to discuss ways of reviving debate and the process of constitutional 
review that began actively in 1997. 

Internal review. 
The National Council of NGOs, in an effort to build the capacity of NGOs in 
financial reporting, has developed an internal review system and published a 
document, "Statements of Recommended Accounting and Auditing Practices", 
to assist NGOs increase transparency and accountability. A transparent NGO 
sector would be in a position to participate with greater vigour in issues of 
governance and policy processes. The Council is also in the process of 
reviewing all statutes governing the sector, namely the Rules and Regulations, 
the Code of Conduct and the NGOs Act). The review of the Act involves the 
government. 



4. Constraints 

Despite the obvious progress in the areas of civil society participation groups have 
experienced various constraints to their involvement in legislative and policy issues. These 
include: 

• Unpropitious political climate. Despite the recognition of civil society as 
stakeholders in the process of democratisation and creating good governance, the 
government appears reluctant to provide an environment for the non-threatening 
participation of CSOs. 

• Stifling institutional and administrative set up. At the provincial level, for 
example, the provincial administration is still very centralised, making it difficult 
for civil society to operate autonomously despite the repeal of the Chiefs Act. 

• Weak or non-implementation of policies because of lack of commitment. As a 
result, documents end up being shelved and good ideas go to waste. 

• Most policy documents fail to incorporate all relevant stakeholders and are thus 
limited in scope. 

• Resistance by some government officials. Fear of CSO involvement in political 
discourse has resulted in various attempts to block the efforts and initiatives of 
CSOs in order to maintain the status quo. 

• Inadequate capacity. Many civil society organizations lack the capacity to take on 
legislative and policy challenges. There is need to develop CSOs' organizational 
and analytical skills vital for legislative and policy definition. 

5. Success 

Despite these obstacles and constraints, CSOs have registered some remarkable 
successes, including: 

• Consistent engagement in advocacy and lobbying resulting in adoption of various 
bills, notably the Environment Bill, HIV/AIDS Bill, Domestic Violence Bill, 
Children's Bill, the National Poverty Eradication Plan and various health 
management policies. 

• Civil society is better organized than in the past. 
• The government is gradually acknowledging the role of civil society. 
• There has been success in civic education though this is still in its infancy. 
• There is an increasing level of freedom of press and association. 
• Civil society has established watch dogs, advocacy and lobbying groups, task 

forces to monitor, document and disseminate information on issues affecting civil 
society's participation in development. For example, the Kenya Human Rights 
Commission, the National Convention Executive Committee and the Inter-parties 
Parliamentary Group have made tremendous achievements in the political arena 
particularly during 1997. 
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B . CIVIL SOCIETY IN MAURITIUS; CHARACTERIZED BY A 
STRONG SUPER-CIVIL CULTURE7 

1. The emergence of SOS in Mauritius 

SOS have emerged in Mauritius under a peculiar set of historical and socio-political 
circumstances that have facilitated their enhanced participation, institutionalising them as a 
major component of the social fabric. SOS have now spread their activities ranging from 
service delivery to remote and marginalized communities to involvement in major social 
development issues - to every comer of the island. A series of factors have contributed to 
the strong position of CSOs in the mainstream development process. They include: 

(i) Democratic heritage 
Parliamentary democracy is a rich heritage in Mauritius. The successful 
establishment of a democratic culture has enhanced the participation of civil 
society in the mainstream development and governance process. 

(ii) Struggle for rights 
A strong labour movement has helped to consolidate labour rights, forcing the 
government to yield wider representation to the working classes. 

(iii) Political consciousness 
Mass participation in the struggle for constitutional rights, an active and politically 
conscious electorate, together with direct people participation in the government 
of the country, have enhanced the democratic culture of government. 

(iv) Consolidation of the Welfare State 
Civil society organizations were very involved in the consolidation of the welfare 
state in Mauritius and actively participated in sectors such as education, health and 
social security. Specific budgetary allocations and government policies now attend 
to the needs of the poorest and a cross-section of the population has increased its 
access to services through the direct intervention of CSOs. 

2. Process adopted by CSOs to improve legislative and policy environment 

Historically, CSOs have been very active and have adopted the gradualist approach to 
influence and improve the legislative and policy environment. The involvement of CSOs has 
been very prominent throughout the different stages of its historic development. Differing 
processes and strategies have been adopted varying on different situational periods. During 
the colonial period, political activism was mainly used to influence actions in favour of the 
needy, specially the slaves and the indentured labours. The major process that marked the 
political struggle against colonial rule was through accentuated civic participation. However, 
trade unions and other Human rights NGOs influenced political manifestations mainly 
through other more revolutionary methods like rallies. Civic participation has significant 
influence on the manner and content of the legislative and policy environment. 

One effective channel for CSO participation has been through the forceful 
parliamentary representation of pressure groups such as Action for the Promotion of Breast 
Feeding and Infant Nutrition (MAPIN CHAN), the Institute for Consumer Protection, the 

7 The contribution of the Mauritius Council of Social Services is acknowledged. 
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Association des Consommateurs de lie Maurice. Organisations such as these have organised 
rallies and demonstrations to demand state protection for families, consumers and the 
enviromnent. 

Civil society groups have also rallied against the existence of several obsolete pieces 
of legislation, ranging from the Public Order Act (1970) to the Public Gathering Act (1991). 
These statutory instruments stood as barriers to people's participation in the development 
and governance process. As a result of several advocacy campaigns, these acts were replaced 
with democratic laws facilitating interaction between government and NGOs. 

Genuine CSO participation in decision- and policy-making processes has turned civil 
society into a force to reckon with, providing checks and balances to counter arbitrary 
administrative regulations as well as a catalyst for popular mobilisation. 

3. Legal framework 

Before the introduction of ACT RL4/465, a number of national organizations 
operated within the provisions of the Act of Parliament and other legislative provisions. 
Some of these organisations included the Mauritius Red Cross Society, the Mauritius Scout 
Association, the St John Ambulance and Brigade, the Mauritius Child-Care Society, the 
Mauritius Arya Sabha and other socio-cultural and development organizations. 

Under the present legislative arrangements most non-profit and voluntary sector 
organizations including service clubs, community organizations, credit union co-operative 
movements, trade unions, NGOs, cultural organizations, etc, are subject to the Registrar of 
Associations Act RL 4/465 of January 1979. These non-profit and voluntary organizations 
are compelled to register with the Registry Association within 15 days after their creation. 
Under these legal provisions, civil society organizations are grouped into four categories: 
Promotional, Pressure Groups, and Provider of Service and Protective. Key areas of 
operation include: 

• Care of the elderly, disabled and handicapped. 
• Religious and cultural activities. 
• Development education covering entrepreneurship skills development, 

environmental education and protection. 

• Community development. 
• Human and peoples rights including consumer rights. 
• Emergency relief and social integration. 
• Human resources development. 
• Handicraft development and promotion. 
• Social research. 
• Provider of recreational services. 

The Mauritius Council for Social Service (MACOSS) was established as the national 
council and focal point for NGOs operating in the country and is regulated by an Act of 
Parliament passed in 1970 with the following renewed objectives, to: 

• Co-ordinate activities and act as a focal point and voice for all NGOs. 
• Reinforce the capacity of NGOs. 
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• Establish NGO networks, share information and provide advocacy in favour of 
the sector. 

• Help establish new organizations. 
• Provide training and logistic facilities. 

4. Self regulatory framework 

In line with the principle of promoting accountability among its constituencies, 
MACOSS organised, in 1996, the first NGO University (an intellectual think-tank) to 
thoroughly review the sector. Out of these discussions a number of initiatives were embarked 
upon, namely: 

• Review of the present legal framework. 
• Elaboration of a development plan for the NGO sector. 
• Proposal for a protocol for Government and NGO relations. 
• NGOs capacity building and institution building. 
• The establishment of a Code of Conduct for NGOs. This was seen as a policy 

to promote accountability, confidence and a self-regulatory process. 

CSOs organised under the umbrella of the Mauritius Council of Social Service are 
bound by a Code of Conduct developed after wide consultations with different stakeholders. 
Though this entails moral rather than legal obligations, the Code of Conduct will improve 
NGO-Govemment interactions in many ways. Application of the Code is also expected to 
bring increased effectiveness, efficiency and transparency in the sector. The Code aims to 
foster accountability, harmony, networking, good governance, better planning, 
professionalism, efficiency, effectiveness, solidarity and acts as a guidance to keep 
organizations on the right tract. In particular it will: 

• Restore and maintain confidence in the sector. 
• Promote good internal governance and provide an internal self-regulatory 

mechanism for the sector. 

• Set standards in NGO operations foster professionalism and increase the spirit 
of voluntarism. 

• Allow for homogeneity and coherence in NGO operations. 
• Restrict and eliminate the activities of fictitious organisations and thus contain 

the proliferation of NGOs with no track record. 

• Encourage NGO accountability whether to donors, constituencies or the sector 
in general. 

• Increase public awareness about NGOs. 
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Encourage NGOs to work according to their mission and objectives and to 
include evaluation and self-assessment mechanisms. 
Act as human rights pressure groups. 

5. Constraints 

Despite the many laudable initiatives, there are still numerous problems that continue 
to constrain fuller participation in the development and governance process. The main 
constraint is the poor communication among the CSOs, which limits experience sharing to 
reduce duplication in programmes and services. Together with the support that MACOSS 
provides to CSOs operating at the grassroots, the Code will be instrumental in creating a 
more enabling environment for CSO involvement in development. 

In addition, there are major constraints in the legislation and this affects the 
participation and performance of civil society organizations in development. Major 
constraints are: 

(i) The process of registration of organizations is deliberately tedious and 
unnecessarily long. Since it is illegal to operate before formal registration has 
been completed, these lengthy processes cause delays in the active 
involvement of CSOs in critical development activities. 

(ii) Registration fees are excessively high. Currently to register an NGO one is 
required to pay a non-refundable Kshs 10,000(US$143) without any 
guarantee of being registered. 

(iii) The NGO Co-ordination Act establishing the two co-ordinating bodies has a 
major flaw. It does not clarify the roles of the two co-ordinating bodies, the 
NGO Board and the NGO Council. The only distinction between the two 
bodies is that the Board registers NGOs without the involvement of the 
Council. This situation causes suspicion between the State and the NGOs 
Council on the one hand and, on the other, confusion between the two co
ordinating bodies on the share of responsibility. 

(iv) Over-concentration of regulatory power in the hands of the implementing 
agency results in the discriminatory application of these legal provisions and 
abuse of power. 

1 \ 
6. Achievements and lessons learnt 

Much has been achieved in terms of advancing the position of CSOs in both 
development and policy decisions. One of the biggest achievements can be attributed to the 
government's decision to create Trust Funds to support voluntary actions within a 
framework of participatory development. The increased involvement of NGOs and CSOs at 
decision-making and policy advice levels is exemplified by the Economic Development and 
National Integration Council project, which incorporates representatives from the NGO 
sector. 

There are a number of lessons to guide future actions and perspectives and these 
include: 
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• The relevance of internal governance mechanisms as a necessary instrument to 
promote accountability and transparency. This is especially important in 
enhancing the image and legitimacy of CSOs. In this respect, the CSO 
community is working on an NGO Code of Conduct providing guidelines for 
good policy and practice. 

• Sustainable internal funding is a critical to the independence of CSOs and in 
the financing of their programmes. The establishment of more viable and 
sustainable internal funding sources is being given outmost attention through 
various forms of fundraising and income generation activities. 

• The unchecked proliferation of dubious CSO could tarnish the image of 
legitimate ones. The CSO community is reviewing its system of operation with 
the view to establish systems to monitor the proliferation. 

• Not been able to leverage on the large number of CSOs because of poor 
communication, which weakens collaboration and partnership. The designing 
of better networks to improve trust and collaboration is a critical aspect of 
action taken in charting the way forward. 

C . THE CAMEROON EXPERIENCE: A GRADUAL MOVE FROM 
CONTROLLED TO LIBERALIZED ASSOCIATION8 

1. The Development of CSOs 

Through a gradual process of development and growth, Cameroon has seen the 
transformation of the CSO sector from one dominated by associations that are purely 
membership driven, and with a focus on addressing only the interests of members, to 
organisations ready to participate in managing development. The associations that existed in 
the period before 1990 included agricultural mutual assistance groups, savings and credit 
schemes, choir and dancing groups, folkloric and cultural associations and religious groups. 
CSOs mushroomed during the economic crisis that started in the 1980s. The crisis forced a 
gradual withdrawal of the State from social sectors, leaving a vacuum, which civil society 
hastened to fill. Among the many CSOs that have emerged, NGOs represent the biggest 
component and address a wide range of development issues. However, this national 
community of NGOs, which began with good intentions, faces serious leadership problems. 
In an effort to address this problem, the umbrella organization. Association pour la 
Promotion des Initiatives Communautaires Africaines (APICA), in co-operation with other 
partners, organised a national forum in July 1998 to review the past, present and future of the 
sector with a view to launch a programme to strengthen institutional capacity and 
participatory structures. 

2. Evolution of the legislative and policy framework 

The legislative and policy framework is slowly evolving and is being shaped by the 
various political and economic forces. This sector for a long period of its history was 
characterised by widespread State centralised control over the various sectors that make up 

8  .  . j  The contribution of APICA-Cameroon is acknowledged. 
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civil society. During the period before 1990 the right of association was discretionary and 
subject to various forms of abuse. Since then there have been a number of shifts in policy 
and legislation. The following sections list the various legislative and policy changes that 
have impacted on the sector: 

(i) Changes in Legislation 

• Act of 1967. This is the earliest piece of legislation documented. The act provided 
for the formal documentation and authorisation of CSOs by the prefecture and the 
Ministry of Interior. In addition to an array of requirements unconducive to the 
principle of free association, the act stipulated that the association should not make 
profit, nor receive subsidies from the State and decentralised local communities or 
gifts and donations from private individuals. The State could, furthermore, 
dissolve any association for contravention of any of the legal provisions. 

• Act no. 68/LF/9 dated 11 June 1968 on development societies. Development 
societies are a form of association constituted by the State, communities, public 
establishments and village communities, and are established by presidential 
decree. They may serve as a framework for guiding local development initiatives 
within particular geographical areas of operation. Cameroon has adopted the 
development society approach in the implementation of rural development 
projects or activities. This approach allowed the beneficiaries to participate in the 
development of their own environment. These societies may have statutes based 
on the establishment of decentralized structures used by village or local 
communities to promote development, and constitute a highly original and 
constructive way of securing the full participation of the people. 

• Act no.73/15 of 7 December 1973. Promotes co-operatives as the principal form of 
incorporation for local development. 

• Act no.74/14 dated 27 November 1974 covers all activities related to trade unions. 
It allow groups such as agriculturists, planters, herdsmen, craftsmen and small 
business people to come together to form professional associations under a trade 
union. Members can create, administer or subsidize professional activities and 
projects, such as social security and solidarity schemes, laboratories and pilot 
projects, scientific, agricultural and social education, training and publications. 
Members can thereby participate fully, though indirectly, as a community in 
national development and in protecting the most disadvantaged members of 
society. 

• Decree no. 77/89 dated 24 March 1977 provided for the establishment of 
development committees. Ethnic communities emerging as a result of the 
migration to the cities of people coming from the same village or region, while not 
allowed to formally register, operate as de facto associations under the guise of 
development committees. Through these committees members help each other in 
resolving many of the problems of urban life while maintaining contact with their 
villages. Such associations have engaged in highly varied and dynamic forms of 
activity including the welcoming and integration of new arrivals, mutual 
assistance in cases of sickness or bereavement, traditional savings and credit 
schemes and flmdraising for development projects in their village or region of 
origin. 

34 



• Legislation 90/53 of 19 December 1990, Act no. 92/006 of 14 August 1992 and 
Decree no.92/456 of 23 November 1992 on societies, cooperatives and common 
initiative groups represented a critical turning point in the emphasis of legislation. 
These instruments brought about a shift from centralized control to the beginning 
recognition for people's right to associate and participate in national development 
discussions and activities. Interestingly, these developments coincided with the 
introduction of multi-party politics and the democratization of society in 1990 and 
the subsequent mushrooming of all forms of association to undertake collective 
development initiatives. These laws had their shortcomings as the focus was on 
forestalling the emergence of new parties and as such failed to clearly set apart 
CSOs from political parties, thus creating confusion. 

• Decree no. 77/495 of 7 December 1997 made provisions through Article II for the 
establishment of Private Social Charities. The Ministry of Social Affairs sanctions 
their status, processes formalities oversees their operations and activities. These 
charities are allowed to undertake social, humanitarian or charitable work. The 
scope of application is very wide including leadership training, moral support 
activities and provision of services. 

(ii) Policy changes 

Policies adopted are usually an elaboration of new legislation, intended to rationalize 
and explain the legal provisions and define their scope. Important policy decisions have 
included: 

• Decision no.634 of 19 December 1973 of the Ministry of Agriculture, which was 
adopted together with Act no.73/15 of 7 December 1973. This decision was aimed 
to organize the agriculture sector and to promote cooperatives as the best means of 
facilitating development organizations. 

• Decision 003/DG/DC of 16 May 1974 explained the conditions under which 
farmers groups could access credit and how they should be constituted. It 
stipulated that farmers groups should be incorporated into the administrative 
authority of the district chief executive or sub-prefect and with the substantive 
local government authorities, namely the Office of the Chief of the Agricultural 
Department and the Agricultural Extension Officers. 

3. Lessons learnt 

The legislations and policies described above were designed primarily to provide a 
framework for the activities of specific organizations, but compartmentalized civil society 
into very small independent and distinct organizations. This has constrained their activities 
and limited the scope for the evolution of strong civil society organizations capable of 
pulling together to address development issues. Civil society organizations with assistance 
from their partners, are attempting to bring clarity to the concept of civil society, and its 
work through the adoption of laws to codify into law procedures and other guarantees. 
However they lack strong political support, and this makes it difficult to get laws passed. In 
the meantime, CSOs are refining their own internal democratic process to improve their 
legitimacy and credibility. They are reassessing their own internal statutes, rues and 
procedures to address issues of ethics and accountability. These activities should result in the 
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establishment of a suitable participatory approach through the NGO Development Forum, 
which is planned to serve as a framework for NGO liaison and community leadership. The 
first step in this participatory approach is to strengthen the bonds of solidarity between the 
various civil society organizations and to make them credible development partners capable 
of negotiating an environment that enhances the participation of CSOs in development. 

D. MOROCCO NOTES9: WIDER RANGING PROGRESS IN THE 
INVOLVEMENT OF CSOS IN THE DEVELOPMENT PROCESS 

1. Towards the involvement of CSOs in development processes 

Against the background of economic structural adjustment, growing desertification, 
growing poverty and state divestiture from social sectors, Morocco has instituted a series of 
major political, economic and cultural changes in an effort to establish a democratic society 
in which civil society will be active in public life. The positive changes are taking place in an 
environment that favours the active and gradual involvement of civil society in crucial areas 
such as human rights, poverty alleviation, and women's empowerment and child protection. 
In addition to these areas of co-operation, there is a degree of compatibility and 
complementarity in the work of public bodies and civil society. This kind of co-operation is 
creating a sound basis for sustainable development and good governance. 

It should be pointed out that these changes are the outcome of, on the one hand, civil 
society advocacy and, on the other, the recognition by the government of the need to involve 
citizens in the process of modernising the state. In this respect, Morocco offers an interesting 
case study of process and change in the involvement of CSOs in development. 

2. The process of change 

In the preparatory stage of changing laws and regulations, Morocco went through two 
major phases. The first phase was based on a unilateral process while the second was 
influenced largely by the gradual advocacy of civil society for involvement in decision
making. 

During successive administrations and up to the beginning of the 1990s, the making 
of decisions and laws was characterised by a vertical process- from the government down to 
citizens. This was characteristic of all state institutions as well as non-governmental 
institutions (trade unions, political parties, associations etc.). Generally, the various laws 
expressed the will of the government10 without consultation with civil society institutions. 

However, the 1990s saw a major change from a unilateral to a highly consultative 
mechanism and process involving CSOs in public debates. CSOs took advantage of this new 
dispensation to advocate for a role in the development process. This is reflected in the 
current level of activism and civic education among citizens. 

9 The contribution of the "Association Morocaine de Solidarite" is acknowledged. 

10 In accordance with the Constitution, laws should emanate from the government or parliament. However, 
parliament rarely proposes laws. 
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Advocacy has been used as a powerful tool by civil society in Morocco to state its 
demands. In the early 1990s, five of the most important opposition political parties" formed 
a coalition to propose a review of the constitution, in the process opening up to 
modernization. This can be considered the first act of advocacy in Morocco. 

Since 1977, the government has organized at least seven national colloquia on the 
theme of local communities, with the aim of periodically assessing evolution of the 
decentralization process. However, although numerous recommendations were made during 
these colloquia, few have been implemented. An active press now operates almost free of 
censorship and there has been a rapid increase in the number of newspapers. 

3. The legislative and policy provisions 

The most striking example of legislative changes relating to the operations of civil 
society associations were the changes with regard to public freedoms that were made to the 
Dahir12 on 15 November 1958, giving associations greater room for manoeuvre. Following 
the civil unrest that took place in Morocco in the 1970s, certain restrictive measures were 
introduced in the Dahir due to secular concems-mainly cultural and religious in character. 
These restrictions made it mandatory for every association to inform the authorities about its 
existence and seek permission to operate. Several associations had their applications 
rejected. The authorities also had the right to be present at any cultural, recreational and 
social event organised by an association. Severe penalties ranging from a fine to 
imprisonment were also imposed on associations who default from informing the appropriate 
authorities of their existence. 

Box 3: THE SEVEN COLLOQUIA; THE NUMBER OF NEWSPAPERS IN MOROCCO; 
AMENDMENTS TO THE MOUDAWANA 

The seven colloquia 
1. Coexistence: Tangiers December 1977 
2. Symbiosis: Rabat November 1979 
3. Association: Meknes June 1986 
4. Responsibility: Casablanca June 1989 
5. Equation: Rabat April 1992 
6. Training and information of elected officials: 

Tetouan June 1994 
7. Decentralisation: Casablanca October 1998 

At independence, Morocco had 10 
newspapers: 

o In 1990 the number was 300 
o In 1995 the number was 560 
o In 1997 the number was 882 

12 The Dahir is a legal instrument of the King. 

The revised Moudawana has the following 
important amendments: 

1. A woman should be informed and 
should be present at divorce 
proceedings 

2. A woman's consent is required for a 
polygamous marriage. 

3. A woman can be married without 
her father's consent 

The activism of CSOs continues and 
some of the results are: 
- Equality in the power of divorce as 

well as in succession and in the 
elimination of polygamy. 
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Despite its vertical nature, the law on communal organization of local communities, 
established by the Dahir on 30 September 1976, made the first steps towards good 
governance. This law provided an opportunity for citizens to participate in the management 
of public affairs by defining the functions of local communities, their management structures 
and financial resources available. Periodic assessment of the evolution of the decentralised 
process was through a series of colloquia to determine the effectiveness of local 
communities. 

After more than 20 years in existence, the Constitution was amended three times, 
giving a net improvement in human rights and in terms of parliament's role to oversee 
government, the powers of the Prime Minister and the establishment of a bicameral 
parliamentary system. These positive and highly visible results of advocacy encouraged 
other civil society activities to improve the legal framework in Morocco. For instance, 
women's organizations organised a million signatures in a petition that led to improvement 
in the law on personal status, known as the "Mondawana". 

In terms of human rights, an active movement to improve personal freedoms created 
a platform for the movement for political change.13 After tough negotiations'" with 
opposition parties on the left, the "Change of Government" government, as it became 
known, was established in 1998. The new government emphasized democracy, the 
preservation of public freedoms and the integration of women in the development process. 

By the same token. His Majesty King Mohamed VI defined a new concept of 
authority in October 1999. The concept is based mainly on the protection of public services, 
local affairs, individual and collective freedoms, the preservation of security and stability, as 
well as the management of local affairs and the maintenance of social peace. 

Consultation is a policy that the government has successfully used. For example, the 
review of the Labour Code is currently underway in consultation with the economic and 
social partners (trade unions and employers). The participation of the private sector in 
absorbing the effects of unemployment, and the preparation of a plan for the integration of 
women in the development process are developments that would have taken more time 
without the active participation and demands of civil society. 

4. Factors Hindering the Progress of CSOs 

Despite considerable achievements, a number of problems continue to impede the 
progress of CSOs, including: 

• Weak CSO organizational structures relying more on individuals than on 
systems; 

• Lack of management and training within CSOs; 
• Lack of an internal system for the settlement of internal conflicts and personal 

interests; 

• Lack of civic education and lack of a national civic education programme; 

13 This movement started at the beginning of the 1960s 
From 1993 negotiations took place with members of the "Koudia" to assume the responsibility of 

government. The exercise was completed in 1998. 
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• A high percentage of illiteracy (55 per cent overall and 75 per cent in rural 
areas);15 

• Lack of public confidence in the system and proposed changes; 
• Low level of representation and a lack of democracy in the decision-making 

bodies of CSOs; 

• Intellectual arrogance arising from their role as spokespeople for civil society; 
• Failure to take into consideration the socio-cultural and religious context of 

certain issues, such as succession which is governed by the Holy Koran; and 

• Lack of transparency and credibility at various levels. 

5. Achievements 

The positive changes that have taken place in Morocco over the past decade have led 
to a gradual opening-up for the participation of civil society in development and good 
governance. Civil society associations have made considerable progress in mobilizing the 
population towards a participatory approach necessary for sustainable development. 

This dynamic process has impacted positively on civil society associations in terms 
of, for instance, the initiatives to change the provisions on associations contained in the 
Dahir, the flow of international financial assistance and the constitution of networks .The 
government has embraced associations as co-actors and efficient partners in the development 
process. This recognition has been accompanied by a legal review of the sector, such as 
regarding the law on micro-credit.16 Associations were invited to participate in discussions 
during the preparation of the draft bill, although not all the concerns of the associations were 
taken into consideration. 

A national plan for the integration of women in the development process is under 
preparation, thanks to an initiative by some female organizations and the participation of the 
Ministry for Social Welfare, the Family and Children. The plan will review the status of 
women in Moroccan society and expand fundamental rights for women, particularly in 
education and health. 

In response to these changes and the lack of civic education among citizens, a 
number of citizens' associations were formed to focus activities on building awareness and 
civic responsibility among citizens. Such activities have contributed to a positive 
environment for active participation by all sectors in development. The new dispensation has 
provided an encouraging framework for negotiations to be opened with the most important 
political parties in the country and strengthened the democratic process. This dynamic 
process has further encouraged some CSOs to carry out organizational reforms in accordance 
with the rules of change in government and democracy. As a result some CSOs have 
amended their regulations and codes of ethics to include provisions to strengthen and 
improve the country's governance, in some cases stipulating that an elected official can only 
hold a single term of office. 

Social Indicators, 1996 Directorate of Statistics 
The Law of Micro-credit was promulgated in April 1998. 



6. Lessons Learnt 

Throughout this process of change, there have been many lessons to learn from the 
Morocco experiences, most notably: 

• Constructive dialogue remains the most effective means of stating demands; 
• Advocacy is an activity of conscience requiring patience; 
• Change is prepared; it is not given; 
• Structure, professionalism and a participatory approach are critical factors that 

CSOs should develop and preserve; 

• The proximity of civil society organizations to the people and the confidence of 
the people in these associations, make CSOs major actors in the development 
process. 

• There is now strong popular demand for development and change across the 
country and several laws have been passed recently particularly; 

• The pact on proper management which is focused mainly on morals in 
administration and an anti-corruption drive; 

• The declaration of assets by senior officials; 
• Reforming the procedures for awarding public tenders. 

Morocco faces a very major challenge to alleviate social problems such as poverty, 
corruption and unemployment, as well as to ensure sustainable development and good 
governance. There are already many useful mechanisms in place that could enable the 
country to start by making each and every citizen responsible for a development process that 
begins with transparency and credibility. 

In conclusion, the country has witnessed encouraging progress following the 
departure from vertical decision-making by government to the virtual exclusion of civil 
society from the socio-political stage to one of inclusion and consultation. Through their 
activism, CSOs have spearheaded political and social changes. Thus after several years of 
activism, civil society has taken its place as a primary actor in the process to achieve 
development and good governance. Presently it has reached a stage where the government 
automatically invites civil society representatives to participate in the various think tanks and 
in key policy discussions, such as the discussions on the 1999-2003 Economic and Social 
Plan. This shows a move towards the effective participation of civil society in the political, 
economic and social development of the country. 
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