Economic Commission for Africa

The Patent System in Africa:
Its Contribution and Potential in Stimulating
Innovation, Technology Transfer and Fostering
Science and Technology

By
Getachew Mengistie
Intellectual Property Law Consultant & Attorney
Addis Ababa
Ethiopia

May 2010

This study has been commissioned by the United Nations Economic Commission for Africa
(UNECA). The Views that are expressed in this study, however, are the views of the Author and
do not necessarily represent the views of UNECA

Table of Contents
Acknowledgement
Abbreviations
Introduction

v
vii
1

Chapter I The Role of the Patent System in Enhancing Science &
Technology Development

3

1.1 Patents and Local Inventive and Innovative Activities
1.2 Role of Patents in Facilitating Technology Transfer and Investment..

3
.4

1.3 Role of Patents in Facilitating Access to Technological Information and
Supporting R&D Effort

5

Chapter II An Overview of the Patent System in Africa
2.1 General

8
8

2.2 National Patent Systems

10

2.3 Regional Patent Co-operation
2.4 Membership to International Patent Agreements and Their Impact on National
and Regional Patent Systems in Africa

14
18

2.5 Bilateral and Regional Trade and Investment Agreements and Their Impact on
the National and Regional Patent Systems

24

Chapter III The Contribution of the Patent System to Enhancing Science and
Technology Development in Africa

25

3.1 Protection and Exploitation of Inventions
3.2 Patents and Transfer of Technology

25
30

3.3 Use of Technological Information Contained in Patent Documents in Africa

32

Chapter IV Success Stories and Lessons Learned
4.1 General
4.2 Success stories
4.3. Lessons Drawn From the Success Stories

36
36
36
.43

Chapter V Conclusion and Recommendations
References

.44
.48

iii

Acknowledgement
I would like to exptess my deepest thanks and gtatitude to UNECA fot giving me the oppottunity to
undettake this study and Mts. Eskedat Nega, Program Officer, ISTD, UNECA and her colleagues for
the support given in the course of collecting relevant materials and gerting in touch with appropriate
persons.
I would also like to thank Mr. Will Gwata and Mr. Yitbarek Alemu for providing me information
regarding their inventions as well as the hands on experience in using the patent system in Africa, which
could serve as useful lessons for potential African inventors.
I am extremely grateful to the UNECA Library that provided me with the opportunity of using its
excellent facility.

v

Abbreviations
ACP

African, Caribbean and Pacific Group

ATPS

African Technology Policy Studies Network

AMIPO

African and Malagasy In,lusrrial Property Office

ARIPO

African Regional Intellectual Property Organization

AU

African Union

BIRPI

International Bureau for the Protection ofIntellectual Property

CARIPORUM

Caribbean Forum

CIPR

Commission on Intellectual Property Rights

EIPO

Ethiopian Intellectual Property Office

EPA

Economic Partnership Agreement

EPO

European Patent Office

ESTC

Ethiopian Science and Technology Commission

EU

European Union

PTA

Free Trade Agreement

ICT

Information Communication Technology

ICTSD

International Centre for Trade and Sustainable Development

lIPI

International Intellectual Property Institute

INPI

French National Patent Rights Institute

IP

Intellectual Property

JPO

Japan Patem Office

KIPI

Kenyan Industrial Property Institute

LDC

Least Developed Countries

NOTAP

Nigerian National Office for Technology Acquisition and Promotion.

OAPI

Organization Africaine de la Propriete Intellectuelle

OAU

Organizacion of the African Unity

PAIPO

Pan African Intellectual Property Organization

PCT

Patent Cooperacion Treaty

PIDC

Patent Informacion and Documentation Centre

PIPC

Paris Industrial Property Convention

PLT

Patent Law Treaty

R&D

Research and Development

S&T

Science and Technology

TIFA

Trade and Investment Framework Agreement
vii

vIII

TRIPS agreement

Agreement on Trade Related Aspects of Intellectual Property

UK

United Kingdom

UNCTAD

United Nations Conference on Trade and Development

UNDP

United Nations Development Program

UNECA

United Nations Economic Commission for Mrica

UNESCO

United Nations Education, Science and Culture Organization

UN

United Nations

USA

United States of America

USD

US dollar

USPTO

United States Patent and Trade Mark Office

WIPO

World Intellectual Property Organization

. WHO.

World Health Organization

WTO

World Trade Organization

Introduction
The patent system plays a positive role in stimulating local inventive and innovative activities, facilitating
transfer of technology there by contributing to scientific and technological progress and socio-economic
development. The success ofthe present day developed countries and the emerging industrialized countries
in building a solid Science and Technology (S&T) base and attaining a higher level of socio-economic
development is partly attributable to the patent system, which cteates an enabling environment fot local
inventive and innovative effort, as well as the transfer and exploitation of foreign technology.
The majority of African Countries have national patent systems or belong to a regional patent system.
In some African countries, the patent system is more than a century old. Unlike developed and emerging
industrialized countries, the patent system in Africa has contributed little to stimulating local inventive and
innovative activities, encouraging transfer of technology and enhancing S&T capacity. The reason behind
this problem can be attributed to a number of faerors including inherent features ofthe patent system itself
The patent system in most Attican countries did not evolve from developments within the countries, but
were transplanted and installed during the colonial period. The changes that were made by the African
countries later were done merely for the sake of having an independent system and/or to comply with the
requirements of international patent agreements.
The absence of a dear intellectual property policy guideline and non- integration of intellectual property
in to national science, technology and economic development plans, lack of patent laws tailored to meet
specific needs, weak and non- development oriented institutions that administer patents and inadequate
awareness of the patent system have contributed to the insignificant contribution of patents to S&T
development and socio-economic progtess. In addition to the problems inherent to the patent system,
there are non- patent related factors, such as inadequate S&T capability and absence of complimentary
measures including innovation support systems, which can be attributed to the low level oflocal inventive
and innovative activities as well as ineffective transfer of technology in most African countries.
The Objectives of this study are roo
+

+

•

+

Give an overview of the patent system in Attica and examine the role of the patent system in
stimulating inventive and innovative activities, encouraging the transfer of technology, and
contributing to scientific and technological progress,
Identify the main challenges and benefits of the parent systems in Africa
Provide information on the general trend in patent appli~ations and grants by African patent
offices to nationals and foreigners
Assess the extent to which local inventors, firms and Research and Development (R&D) centres
exploit technological information contained in patent documents and available in the national
and international databases

+

Identify the reasons for the relative failure of the patent system in playing the assumed and
expected role of such systems in a number of African countries,

+

Examine some of the positive contributions of the patent system in selected African countries by
showcasing concrete examples,

+

Identify lessons to be learned, and

+

Recommend ways in which the African patent systems could be enhanced to facilitate innovation,
technology transfer and industrial development, taking in to account Africa's unique realities.
1

The study is based on a literature survey that the consultant had within reach. There is a paucity of .
literature on the national and regional patent sysrems in Mrica. The author initially intended to take
rwo representative countries from Eastern, Western, Southern, Central and Northern Africa and make
a comparative study. However, this was not possible for lack of, or inaccessibility of, literature and data.
Furthermore, the attempt made to collect information from relevant institutions did not bear fruit. As
a result, the consultant was forced to use examples of any African country where data was forthcoming,
and to use them as and when approptiate.
The paper consists of five chapters. The first chapter aims to provide a context and background for
the study. It gives an overview of the general justification for patent system and demonstrates the link
berween parents and S&T development. The second chapter explains the origin and development of
national patent systems, outlines the regional and international patent agreements that govern them,
and identifies the impact of the inrernational patent system, bilareral and regional trade and invesrment
agreements on National and Regional Parent Systems. The third chapter examines the contribution
of rhe patent system in stimulating local inventive and innovative activities. supporting R&D effort,
facilitating transfer of technology and investment. as well as highlighting the reasons for the failure of the
patent system to contribute adequately to the technological progress of the majority of Mrican countries.
In Chapter Four. an atrempt is made to examine success stories from selected African countries, and to
identify the reasons behind the success and draw lessons. The success stories demonstrate the potential
of the parent system in enhancing S&T development in Africa. Chapter Five presents the conclusions
and recommended measures to be taken ar different levels by different actors.
There is a strong belief that the patent system, if properly used and supported by complimentary
measures, can serve as an effective policy tool in enhancing S&T development and towards realizing the
development goals and aspirations of African countries.

2

Chapter I
The Role of the Patent System in Enhancing
Science &Technology Development
Today, more than ever before, there is no doubt about the contribution of science and technology (S&T)
to a country's socio-economic development. It is an often-quoted statement that the present day disparity
between the developed and developing countries is manifested by their varying S&T development levels.
Countries globally that were at similar levels ofdevelopment to some ofAfrican countries 40 or 50 years ago
have shown remarkable Socio-economic progress as a result of S&T development. This may be explained
by taking South Korea and Ghana as an example. According to the 1998/99 World Development Report:
"Forty years ago, Ghana and the Republic Korea had virtually the same income per capita. By the early
1990's Koreas income was six times higher than Ghanas': This was due to Koreas success in building up
its S&T capability.
S&T development presupposes a certain level of indigenous capability that includes, among others
things, local inventive and innovative capacity as well as the ability to acquire, adapt and exploit foreign
technology.
The patent system, which mainly consists of the legal and institutional £Tamework for patent registration,
plays a positive role in the development of national scientific and technological capability by encouraging
local inventive and innovative activities, stimulating transfer of technology and supporting R&D effort by
making accessible to innovators technological information contained in patent documents.
This Chapter attempts to highlight the roles of patents and demonstrate their linkage with scientific and
technological development.

1.1 Patents and Local Inventive and Innovative Activities
lbe Patent system creates a favourable environment that stimulates local inventive and innovarive activities
and thereby enhances scientific and technological progress. This stimulation comes from the fact that a
patent confers an exclusive rightl of exploitation upon a patentee over his/her invention and innovation.

Third parties may not use or exploit the invention, except under limited circumstances,> without the
authorization of the patentee.
Invention and innovation are results ofa painstaking activity that involves considerable investment of money,
time and labour. In the absence of patent protection, persons who have done very little will be in a position
to make use ofthe invention or innovation with no or little investment. Under such a circumstance inventors
and innovators will be discouraged £Tom engaging in R&D activities, inventive and innovative efforts. lhis
will in tum result in a slow technological progress and low level of socio-economic development.
Patent protection helps inventors or holders of patents to recoup their R&D cost and to obtain a
reasonable return from their investment, thereby enabling them to make fUll use of their potential and
fUrther pursue R&D activities. This continuous engagement in R&D activities stimulates and encourages
1
It is instructive to note that the exclusive rights conferred by patents are not absolute, Patent laws define the scope and limitations
of exclusive rights. The TRIPS Agreement, to which the majority of African countries belong, for example, defines the exclusive rights a
patent confers and the limitations that may be imposed by national laws of member states. See Articles 28, 30 and 31.

These include the use of a patented invention for non-commercial purposes such as scientific research and experimentation and
2
the exploitation of a patented invention under compulsory or non-voluntary license.

3

inventive and innovative efforts that will result in new technological developments. Because of this, Yankey
argues that the patent system spurs R&D through the provision of protection for inventors and makes
possible breaking of new technological grounds.'
The patent system, in addition to the promise of guaranteeing of financial return from useful R&D
investment, serves as a means of recognition to the inventor that may result in moral satisfaction and
this may further motivate the inventor to pursue his/her inventive endeavours. Patent laws ensure the
inventor's right to be named for his/her invention even where the invention is made in the course of
employment and the employer is entitled to own the patent right.'
The legal protection for inventions is also believed to generate competition, which further enhances local
inventive and innovative effort. Competitors, who are prevented from copying somebody's invention, will
be forced to increase their own R&D effort with a view to attain a technological lead. The patentee will
likewise be forced to do the same to maintain and further strengthen his/her competitive position.
The success of the present day developed countries and the emerging industrialized countries in building a
solid S&T base and attaining a higher level of socio-economic development is, in addition to other factors,
attributable to the patent system that creates an enabling environment for local inventive and innovative
effort, prevents free tiders and stimulates competition between inventors and their competitors.

1.2 Role of Patents in Facilitating Technology Transfer and
Investment
Past experiences and studies show us that no country in the world is fully self-sufficient through the
application of only local technologies and investment. All have reliance to a greater or lesser degree upon
foreign technologies. The level of foreign investment inflow and the degree of technology transfer to a
counery is, among other things, a function of the country's foreign direct investment policies, and the
levels of confidence in those with technologies to transfer in the property protection regime in the targeted
country, including respecr fot Inrellecrual Properry (IP) righrs generally.
The existence of a functioning patent system and an appropriate mechanism for the enforcement ofpatent
rights are prerequisites for technology transfer and investment. Without adequate patent protection, no
business is comfortable in disclosing or transferring its technologies. s
Patents facilitate the transfer of technology directly by stimularing the introduction of foreign technology,
and indirectly; by making available technological information through patent documents. The patent system
provides security and builds up the confidence of foreign technology owners to transfer and exploit their
patented technology directly through direct investment or joint ventures or indirectly by authorizing third
parties in a technology recipient country to exploit the patented technology viaa licensing arrangement.
The patent system, which requires the disclosure of technological information related to an invention
for which patent protection is sought, further facilitates transfer of technology. This is because the mere
3
Yankey, G. S., 1987, International Patents and Transfer of Technology to Less Developed Countries: the case of Ghana and Nigeria,
Avebury Gower Publishing Company Umited, England, PA5
4
Patent laws, including the laws of African countries, often provide with the right of an inventor to be named in a Patent document
as an inventor of the invention even under circumstances such as 'service inventions' where patent ownership actually belongs to 'the
employer. This right can only be waived by the inventor in a special written declaration addressed to the Patent Office. As examples of
African Patent laws that require the naming of the inventor, see Article 8, section 33 and section 11 of the 1995 Ethiopian Patent Law,
2001 Kenyan Industrial Property Act and the 1992 Ghanaian Patent Law.

4

5

Idds, K. (2003). Intellectual Property: A Power Tool for Economic Growth. World Intellectual Property Organization {WI PO), P.84.

availability of technological information through patent documents also enables potential technology
recipienrs in the identification, selection and negotiation etc. of foreign technology. The information helps,
inter alia, in alleviating the problem African countries face in the identification, selection, negotiation,
acquisition and transfer of foreign technology due to lack of information on alternative sources of
technology. Blakeney explained that a "patent document presents concrete solution of technological
problems in a standard, concise and easily accessible form. The comprehensive information contained in
patent documents permits receivers of patented technology to see precisely what they will be receiving
together with an evaluation of comparable technology and alternative solutions:' 6

1.3 Role of Patents in Facilitating Access to
Technological Information and Supporting R&D Effort
In the present global context, the role of traditional production factors: labor, land and money, in
determining the technological and economic competitiveness ofa country is slowly but surely diminishing.
What matters most for a country's technological and economic competitiveness is primarily knowledge.
Today, more than ever before, the share of knowledge-based economies is growing exponentially. This
is evidenced by the increasing share of intangible assets, which mainly consist of knowledge products,
namely; intellectual property assets. For example, in 1982, some 62 percent of corporate assets in the
United States of America were physical assets such as land, buildings machinery and 38 percent were
intangible assets. But the corporate share of tangible assets had shrunk to a mere 30 percent by 2000,1
Needless to say the present global economy is best epitomized by the knowledge-based economy. And
there is no controversy about the decisive role of knowledge in determining a country's techno-economic
position in the global arena. So long as the importance of knowledge for economic development and
technological comperitiveness is undisputed, dlere is no doubt about the centrality of information. In
the knowledge based economy what matters is the availability of information and, of course, the capacity
to use it.
The parent system, which provides exclusive rights over inventions for a limited period of time, helps to
stimulate technological development not only by providing the requisite protection but also by making
available valuable technological information through patent documents.
The grant of a monopoly right over an invention may be regarded as a trade off between the state and
the inventor. The inventor is granted a limited exclusive right in return for the prompt and adequate
disclosure of his/her inventions so that inventions are not kept secret and society benefits from the
disclosure thereof. It is a standard requirement of most patent laws that patent applications contain
a description that discloses details of an invention in a manner sufficiently clear and complete to be
understood and used by a person skilled in the related field. s The rational behind this requirement is
to facilitate the use and dissemination of technological information. That is, the goal is to enable other
persons to exploit the invention:
•

upon the expiry of the patent right, 9

6

Blakeney, 1989, Legal Aspects of the Transfer of Technology to Developing Countries, Oxford: ESC Publishing P.85.

7

Idris, supra note 5, P54.

8
Some Patent laws require the applicant to indicate the best mode known to the applicant for carrying out the invention in accordance
with the conditions and requirements set by the law. An example is the 1992 Patent law of Ghana. ( see section 27 (2))

9
An invention may expire at the end of the patent term, which is twenty years in the majority of countries of the world. It may expire
before the term if it is abandoned by the patentee or when the patentee fails to pay the annual maintenance fee.

5

+

under prescribed conditions during the period of validity of the patent without the consent of
the patent holder lO, or

+

to freely use it for lawful purposes such as research and development activities."

Patent protection is territorial in its nature. If an invention is not protecred in a country, it is deemed to
fall into the public domain even when it is legally protected elsewhere.
As a resuit inventions that are not legally protected in any given country can be freely exploited there.
Most of rhe inventions patented elsewhere are not protected in Africa.
African countries can thus make use of the inventions patented elsewhere but not within their territories
quite freely. It is also instructive to note that inventions that are patented may not be protected until rhe
expiry of the term of a patent. According to Idris, the average life of a patent is five years. 12Moreover,
only 37 percent are maintained or renewed unril the end of their term. 13
At present more than 40 million published patent documents are available in the world. The large
quantity of the information published, together with additional features, makes patent documents the
most valuable source of technological information. The information contained in patent documents,
amongst others, is more comprehensive l " recent lS and applicable" than those contained in other sources
such as scientific journals and books.
The technological information contained in patent documents has a number of advantages. The
information helps to solve technological problems by avoiding duplication ofeffort and waste ofinvestment
resources. Development of technological solutions is a painstaking and costly activity. It olten requires
time, labour and effort of personnel, the availability of the necessary infrastructure such as laboratory
facilities, and information and documentation services that enrail a huge investment and financial outlay.
Such an investment will be wasted if an effort is made from scratch to develop what is already available.
The problem of duplication and wastage of resources, mainly caused by a lack of information and/or
absence of awareness of the importance and nature of the information contained in patent documents is
a serious problem in many countries. The European Patent Office, for example, estimated that European
industry is losing US$ 20 billion every year due to lack of patent information that results from the
10
An invention may be exploited without the authorization of a
licenses prescribed by patent laws.

pat~Nee

under certain conditions such as issuance of compulsory

11
The Patent laws in a number of African countries such as Ethiopia, Kenya, and Ghana, for example, provide that the eXClusive
rights of a patentee does not extend to the use of the invention for the purpose of research and development such as scientific research
and experimentation ( see article 25 (1) (b) of the. 1995 Ethiopian Patent law, Section 58(1} of the 2001 Kenyan Industrial Property Act and
Section 30 of the 1992 patent law of Ghana)
12

Idris, supranote 5, p.92.

13
Samson Vermont, "Patent Costs and Benefits: The Economics of Patents and Litigation" Part II, Patent Strategy & Management,
August 2001 :5-60, quoted in Idns, supranote 5, p. 92
14 The information is not confined to the new technological information but also the prior art - the sum total of knowledge available prior
to the date of application for a patent, and contains ways of putting it in practice.
15
Studies revealed that about two- third of the Information contained in patent documents has never Been published in any other
form. An investigation made by the United States Patent and Trade mark Office (USPTOj showed that as much as 70 % of the technology
disclosed in US patent documents from 1967-1972 had not been disclosed in non patent literature. See WIPO, 1999, The importance
of technological information contained in patent documents for inventors and industry, WIPO Regional Seminar on the protection of
intellectual property and the commercialization of inventions, WIPO/INV/ALP/99/7, p 8. Furthermore, the remaining one-third is made
available in other sources, long after the information is disclosed and published in a patent document. For example, the information related
to jet engine was first published in a patent document in 1936 long before the same information was made available in other forms in
1946.
16
Patent laws often require that a patent application disclose the information in a complete and adequate manner to enable a person
skiffed in the art to put to use the technological information with out the assistance of the inventor. Furthermore, the applicant has an
obligation to identify and describe the best mode of using or applying the invention.

6

duplication of effort and reinventing products that are already available else where.!?
The use of the technological infotmation contained in patent documents will also enable tesearchers
and competitors to re-orient or fine tune inventive, innovative and R&D activities. The bibliographic
data together with the references to the relevant ptior art and the desctiption of the invention in patent
documents enables researchers and competitors to be informed of current technological developments
and findings in their field and redirect their activity.

17

Idris, supra note 5, at p. 88

7

Chapter II
An Overview of the Patent System in Africa
2.1 General
African countries are in different positions in respect to patents, including national patent systems and
membership of regional patent agreements. Considering the current approaches to patent protection,
African countries can be classified under four categories.
There are countries that have:
a) no narional patent system but belong to a single regional patent system, which has automatic
application in their territories,
b) national patent systems and belong to a regional grouping.
c) national patent systems and are not parry to a regional patent system, and
d) no national patent system and do not belong to any regional patent cooperation arrangements.

The break down of African countries by categories based on the approach of patent protection can be
explained as follows:
a) The first category includes countries, which have no national patent system but belong to a single
regional system, which has automatic application in their territories. At present, there are sixteen African
countries that are members ofa regional patent cooperation agreement administered by the Organization
Africaine de la Propriete Intellectuelle (OAPI), where a single and uniform patent system, which has the
same effect as a national patent system in each of the member states, is implemented!8
b) The second category consists of seventeen African countries 19 that have their own national patent

system and also belong to the regional IP system administered by the African Regional Intellectual
Properry Organization (ARIPO). Under this system, patents granted by the regional organization will
only be valid in member states when there is no objection against the granting ofa patent and the validiry
of the regional patent is governed by national patent laws of the member states.
c) Under the third category, we find counties such as Algeria, Burundi, Egypt, Ethiopia, Mauritius,
Morocco, Rwanda, Seychelles and Tunisia, which have their own national patent system, but do not
belong to any regional groupings.
d) The fourth category includes countries that do not have a national patent system and also do not
belong to any regional patent groupings. Examples of countries that fall into this fourth category are
Etitrea2• and Djibouti 21 •

18

These countries are Benin, Burkina Faso, Camerron, Central African Republic, Congo, Cote d'ivoire, Equatorial Guinea, Gabon,

Guinea, Guinea Bissau, Mali, Mauritania, Niger, Senegal, Chad and Togo.
19

These are Botswana, the Gambia, Ghana, Kenya, Lesotho; Uberia, Malawi, Mozambique, Namibia, Sierra leone, Somalia. Sudan.

Swaziland, Tanzania, Uganda, Zambia and Zimbabwe.

8

20

See b11R-JlWVffl.wioo,intiabout-ip/enlipwOrldwidelpdf/di-pdf See httn:llWoNW.wioo.intl@9ut-ip/enlipWOrldWidelpdf/dj,pdf

21

See ht1P://WvVW.wipo.inVabout-iP/enlipworldwidelpdf/di.odf.

1he national patent systems futther differ in their patent granting procedures. Some of the countries
require substantive examination of novelty and inventiveness while others undertake only formal
examination of the applicant's documentation before deciding to grant or not grant patenrs. An example
of the former is South Africa and of the latrer is Ethiopia.
There are also differences in the membership status of specific African countries to international patent
treaties. 1he majority of Aftican countries are party to one or mote of rhe following international patenr
agreements, namely: the Paris Industrial Property Convention (PIPC), the Patent Cooperation Treaty
(PCT) and the WTO-TRIPS Agreement. The status of membership of the African countries at 13
October 2009 can be seen under the table below:
-

Table 1
Status of membership of African Countries to the Paris Industrial Property Convention
(PIPC), the Patent Cooperation Treaty (PCn and WTO-TRIPS
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Algeria
Angola
Benin
Botswana
Burkina Faso
Burundi
Cameroon
Cape verde
Central African Republic
Chad
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Congo
Cote d' Ivoire
Democratic Republic of Congo
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Liberia
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Malawi
Mali
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Mauritius
-Morocco
Mozambique
Namibia
Niger
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37
38
39
40
41
42
43
44
45
46
47
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49
50

Rwanda
Sao Tome & Principe
Senegal
Seychelles
Sierra Leone
South Africa
Sudan
Swaziland
Togo
Tunisia
Uganda
United Republic of Tanzania
Zambia
Zimbabwe

x
x
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x
x
x

x
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x
x
x
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x
x
x
x
x
x
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x
x
x
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x

Source: - extracted from States Party to the PCT and the Paris Convention and Members of the World Trade
Organization (status on 13 October 2009).http://www.wipo.intlpctlen/texts/pdf/pct_paris_wto.pdf.
Note: Please note that the mark "x" shows membership and "-" non-membership to the specified international
Patent agreement.

The above table snows tnat 50 out of tne 53 African countries are party to major international treaties
concluded in the field of parents. It is only Eritrea, Ethiopia and Somalia that nave not yet become
members or signatories to any of the relevant international patent treaties. It should, however, be noted
that these countries are membets of the World InteUectual Property Organization (WIPO).22
Signing treaties such as the PUP and TRIPs, which specify minimum standards, does, to a certain
extent, harmonize national patent laws in African countries, while the PCT facilitates the filing of patent
applications.
In countries that are members of the PCT and the regional patent systems, it is possible to secure patent
application by filing a single application using the PCT or the regional office route. The applicant may file
his/her application with his national office or WIPO designating the regional organization or member
states of rhe organization. In case ofOAPI, patent protection can be secured witnout designating member
states. Unlike OAPI, an application filed witn ARIPO or designating ARIPO snail specify the member
states of the organization where protection is needed.

2.2 l\Iational Patent Systems
2.2.1 Origin and Development of the Patent System in African Countries
For a number of African countries tne origin of tne national parent system is associated with their former
colonial status. For example, British patent law was introduced in its colonies. 23 Also, the colonies were
22

See http://www.wipo.inUmembersJeol accessed on 10 March 2010.

23

For example, the patent system was first introduced in the former colony of Lagos and southern Nigeria in 1900 by the patents

ordinance no. 17 of 1900 and the patents proclamation ordinance no. 27 of 1900; northern Nigeria by the patents proclamation ordinance
no" 12.of 1902; and in Gha~a In 1899 by the patents ordnance no. 1 of 1899. After the unification of Nigeria in 1914 the separate

10

legislation for the ~Iffer~nt reglo~s wer: repealed and substituted by the patents ordinance no. 30 of 1916, which was amended in 1925
to become the r~lstratlon ~f United KIngdom patents ordinance no. 6 of 1925. (Kent c. Nnadozie, An Assessment of the Status of Laws
,
Research and Policy AnalySIS on InteliectuaJ Property Rights in Nigeria and Ghana. p.8)

acceded to the Paris Convention by virtue of British membership. Interestingly enough, British patenr
law was in use after a number of the colonies got their independence. Until late 1980's and early 1990's
the patent systems of the majority of the former British colonies were not independently established at
national level. Z4 Such countries were until recently only re-registering and protecting patents granted or
registered in UK. The laws required residents and non residents to seek for and secure a UK patent first
before their right would be protected in their respective territories. 25 As a result the laws could and did
not contribute to or stimulate local inventive and innovative activities. Inventors, who were nationals
or residents of the former British colonies, were usually not in a position to cover the travel expense to
London, meet the cost involved in processing of a patent there, and then work to get their inventions
protected in their own countries.
Similarly, French Patent law governed patent rights in the former French colonies of Africa and the
French National Patent Rights Institute (INPI) was the National Authority for each of the colonies
then grouped within the French Union (Union Fran,aise) until 1962.
The rest of African countries that were colonized by other countries were using the patent law of their
colonial power. Angola, for example, was subjecr to Portuguese law until 1976 and using the law until it
had its own industrial property law in 1992. 26
The colonial legacy is also reflected by the establishment ofregional patent co-operation agreements along
language lines and the approaches employed by the regional groupings. A number of African countries
established regional co-operations based on colonial histoty and language. The Former British colonies
established the "Industrial Property Organization for English Speaking Africa" (ESARIPO) in 1976
under the Lusaka agreement. The Francophone counrries set up the "African and Malagasy Industrial
Property Office'; under the Libreville agreement, in 1962. Furthermore the absence of national patent
systems, and the uniform patent system that was implemented by France during the colonial period,
influenced the development of regional co-operation by the majority of the former French colonies,
which were members of the French Union, in establishing and developing the OAPI system. They
adopted the common and uniform approach of administering patents by concluding a single instrument
and establishing a single regional office that deals with patents on behalf of all member states. 27
The patent system, which did not evolve from within but was transplanted to the African region by the
colonial powers, were not meant to promote and meet the development needs of the colonies but to
cater for the interests of colonial powers. According to Yankey, the introduction of the patent system
in the colonies was tlnever meant to encourage either indigenous inventive activity1 local research and

development, innovation or to accomplish an effective transfer of technology but insread it was geared
towards the protection of property rights in machinery technology relevant for the exploitation of gold
and other mineral and human resources in the Colonies:'"
After independence, a number of African countries begun to change and enact new national patent
laws using the model patent law developed by BIRPI/WIPO.29 Patent laws were directly adopted from
24

Kenya and Ghana, for example, had their own independent patent laws in 1989 and 1992 respectively. See the 19a9 Kenyan

Industrial Property Act Cap 509 and the 1992 Ghanaian Patent law.
25
This colonial legacy is still visible with some of the elements of industrial property. Tanzania and Uganda. These countries, for
example, currently fe register industrial design titles granted by UK. A Tanzanian and Ugandan will thus be forced to go to London and
secure British registration before applying for and obtaining protection for his design in hislher own country.
26 International Intellectual Property Institute (lIPI), 2000, Patent Protection and Access to HIVIAIDS Pharmaceuticals in Sub-Saharan
Africa, A Report prepared for the World Intellectual Property Organization, p.42.
27

Details of the operation of the regional patent systems are dealt with under later sections.

28

Yankey, 1987, supra note 3, p.8

29
For example, the 1970 Act of Nigeria, which repealed the Registration of UK Patents Ordinance of 1925, the Patents Rights
(Umitation) Act 1968 and the UK Patents Acts 1949 in so far as it was in force in Nigeria, was modelled Oil the draft law prepared in
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WIPO Model Laws, which had to be used as a guideline and modified according to the needs and specific
conditions of the countries concerned. 3<YIhe changes made in patent laws by many African countries
were initially made for the sake of having an independent patent system and later to comply with the
requirements of international patent laws, such as the TRIPS Agreement in the absence of clear internal
policy direction of using the instruments as a tool for national development. Nnad02;ie, for example,
explained that the enactment of an independent patent law in 1970 by Nigeria was not based on clear
national industrial and technology development policy and policy consideration behind adopting the
modellaw.31 The changes that were made after membership of international patent treaties were often
done hastily, just to comply with the requirements of international patent agreements. Little attempt was
made ro tailor the patent system to reflect the specific situations or needs of African countries 32 and did
not take advantage of flexibilities available in the international patent system."

2.2.2 Intellectual Property Policy
The use of patents as an effective development tool presupposes a clear Intellectual Property '(IP)
policy direction and strategy. The writer of this paper could not find a single African country hav!ng
a comprehensive and specific policy dealing with intellectual property. A number of African countries
have policies that recognize the importance of intellectual property as well as policies, strategies and
development plans, which may be supported using IP.1hese include rhe National Science and Technology
Policies", leT policy'S, Development Strategies and plans. 36
The absence of a national IP policy has not helped, amongst other factors, to integrate IP in to socioeconomic development plans nor does it position the use of patents as a policy tool for development. A
number of African countries have realized the gap and begun to draft IP polity37 or submitted a draft IP
policy for approval to the Government."
In the majority of African countries, R&D is mainly done in public research and development
organizations and higher learning Institutions. The majority of these insritutions have no institutional
intellectual property policy and no IP management unit or technology transfer office designed to promote
the creation, acquisition, protection and commercialization of intellectual property rights. 39 As a result,
1965 by the International Bureau for the Protection of Intellectual Property (B1RPI), the predecessor of the World Intellectual Property
Organisation (\foJIPO) (Nnadozie, supra note 23, p.8)

30

Yankey. 1987, supra note 3.

31

Nnadozie, supra note 23. p.B.

32
An example in this regard is the availability of utility model to protect minor inventions and innovations. Prior to 2006 the countries
that incorporated a utility model system to stimulate \ocaI inventive activity by according protection to minor inventions and innovations
that may not meet the stringent patentable requirements were Angola, Ethiopia, Kenya and OAP!. see htto://INWW.wiDO.inVsmeleni
iD business/utility models/where.htm.
33
An example is the amendment of the patent laws to provide protection of phannaceuticaJ inventions by the African LDCs such as
Malawi and members of the OAPI despite the fact that they are exempted from according such protection before 2016, which may further
be extended by the TRIPS council on reasonable grounds?
34
An example is the 1993 National science and Technology of Ethiopia, which identifies the establishment of an efficient national
patent system as a strategy to promote and support local technological innovations and creative achievements.
35
The Seychelles leT policy, for example, identifies as one of the five areas that the Policy will focus on the creation of an enabling
legal and regulatory environment including the enactment of laws addressing issues of intellectual property.
36
An example of a national development plan that recognizes the importance of intellectual property is the five years development
plan of Zambia. The Fifth National Development Plan which will run from 2006 to 2010, has a chapter on Science and Technology under
which issues of Intellectual Property and research are covered.
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37

These include Ethiopia, Kenya, Mauritius and Uganda.

38

These include Malawi and Zambia.

39

See Mengistie G, 2006, Intellectual Property Assessment in Ethiopia, Published by EIPO, pp.45-46

valuable IP assets have been wasted and not commetcialized:"' This is may be due to a number of factors
including ignorance of intellectual property'!' the rush for publication to secure academic promotion42
and the belief that research results made using public money are public goods that should be made freely
accessible to users. In addition to the erroneous belief. the absence of a national IP policy that clearly
dealt with the issue of ownership of research results made using public resources may have directly
contributed to the undesirable situation.
Available studies indicate that absence of clearly articulated IP policy either hampers or delays the
development of considerable scientific and technological progress or the introduction of socially and
economically valuable technologies to Africa. Moreover, lack of clear IP policy may result in dispute
over research results from joint activities. In this regard, the problem encountered in the joint project,
between the University of Nairobi and the University of Oxford for the development of an HIV!AIDS
vaccine can be mentioned as an example. Although the two Universities launched the project to mitigate
the most daunting challenge the global community, in particular Sub-Saharan African countries, face in
. the 21st century - HIV!AIDS - there was a dispute about who should be the owner of the patent of the
research results. 43 The case highlighted the need for clear IP policies for universities as to the ownership
of their research results.
At present, there is a growing awareness of the need for an institutional intellectual property policy and
establishment of a management unit that will handle and administers IP matters. A number of academic
and research institutions that generate intellectual property assets have adopted institutional IP policies.
established IP Management Units or technology transfer centres and begun protecring and exploiting
their IP assets using appropriate IP tools.44

2.2.3 Patent Administrative Framework
There is no uniform approach to administering patents in Africa. In a number of African counrries
patents are being administered by Registrar General's offices, which are emrusted to register companies.
associations and title deeds." In some of African countries there are patem46 • industrial property offices"
or intellectual property offices 4s, which deal with patents.
40
The first intellectual property audit conducted in Ethiopia revealed that higher learning institutions as well as researdl and
development organizations covered in the study have research results that can be protected by the existing intellectual property system
but only two inventions were protected using the existing patent system due to lack of awareness, absence of policy guidance on
ownership of publicly funded research results. See Mengisite, 2006; supra note 37, PP.56-58.
41
The nationallP assessment report cited above, under note 37, clearly showed that there is a serious problem of lack of awareness
of intellectual property by officials and staff of public research and academic institutions in EUliopia. Similar studies made in f-(enya, Malawi
and Zambia had aJso identified lack or inadequate awareness of IP as a challenge.
42
Researcllers and academics are pr-omoted mainly on the basis of the frequency and quality of pUblistling in science and engineering
journals. The higher the quality of the published research result, the better for the author - better exposure means better rewards. However,
the opportunity for obtaining a patent can be lost by publication of the underiying research. Patent laws consider those inventions wtlich
are published before filing an application for a patent to have fallen in to the public domain. A research out put ttlat may ~lave commercial
value will thus be lost as a result of failure to seek for protection before publication.
43
Patricia Kameri-Mbote, 2005, International Environmental Law Centre, Intellectual Property Protection In Africa: An Assessment of
The Status of Laws, Research and Policy Analysis on Intellectual Property Rights in Kenya, P.18.
44

These include the MOl University in Kenya, University of Dar es Salam and Sukono University of Agriculture in Tanzania.

45
Examples of these include the Companies and Intellectual Property Registration (CIPRO) of South Africa, Business registration and
Licensing Agency (BRELA) of Tanzania, Patent and Company Registration office (PACRO) of Zambia and the Registrar General's Office of
Seychelles.
46

Such an office exclusively deals with Patents. An example in Africa is the Egyptian Patent Office.

47
An example is the Kenyan Industrial Property Office, which administers in addition to patents/ Utility models, trademarks and
designs.
48
An example of such an office is the Ethiopian Intellectual property office, which deal with all the elements of intellectual property
including copyrights in a package.
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In most cases the patent offices suffet from a number of capacity related problems. Most of the offices
that administer patents are understaffed" and poorly equipped. This is a problem of most African
countries including those that are considered relatively developed compared in particular to the thirry
three African counrries. which are leasr developed counrries. The Registrar General's Office of Nigeria,
for example is poorly staffed and equipped. 50 More importanrly, it may be worthwhile to note that most
of the patent related offices in Africa are staffed with personnel who are not well versed with the technical
fields in which IP protection is applied for. 51 These offices mainly focus on receipt and processing of
patent applications. Only few of rhe patent offices are engaged in development otiented activities such as
rendering technological information services to support R&D effort in their countries.52

2.3 Regional Patent Co-operation
2.3.1 The African Intellectual Property Organization
The African Intellectual Property Organization (which is known as the Organizarion Africaine de la
Propriete Intellectuelle and commonly referred to as "OAPI"-the French acronym), evolved from the
"The African and Malagasy Industrial Properry Office (AMIPO)"53 that was established on September
13, 1962 by the Libreville Agreement to uniformly protect and administer patents, trademarks and
industrial designs in the majoriry of the former French Colonies of Africa. The Bangui Agreement of
March 2, 1977, which revised the Libreville agreement, replaced AMIPO by OAPI and provided a legal
frame work for the protection of patents.
The 1977 Bangui agreement was revised in 1999 to comply with the requirements of the TRIPS
agreement. The revised Agreement deals with the protection of different elements of intellectual property,
namely: Patents, Utility Models, Trademarks and Service Marks, Industrial Designs, Trade Names,
Geographical Indications, Layout Designs of Integrated Circuits, New Plant Varieties and Literary and
Artistic Works.
Since OAPI opened its membership to non French speaking African countries, in addition to the
francophone countries, Equatorial Guinea and Guinea-Bissau joined rhe regional system. Currently; rhe
organization consists of 16 member stares, namely: Benin, Burkina Faso, Cameroon, Central Africa,
Congo, Cote d'Ivoire, Equatorial Guinea, Gabon, Guinea, Guinea Bissau, Mali, Mauritania, Niger,
Senegal, Chad and Togo.54 The organization is opetaring from a base in Yaounde, Cameroon. Each of
the member states are parry to the Paris Industrial Properry Convention, PCT and the WTO- TRIPS
agreement.
49
See Leesti M.& Pengelly T, 2002, CIPR, Study Paper 9-lnstitutionaJ Issues for Developing Countries In Intellectual Property
Policymaking, Administration & Enforcement, ZIKONDA A., 2002, CIPR. Country Case Study for Study g, An Overview of Intellectual
Property Poiicy, Administration and Enforcement in Selected African Countries" , Samuel Wangwe et al. , 2002, CIPR, Country Case Study
for StUdy 9: Case Study On Institutional Capacity In Intellectual Property Policy, Administration and Enforcement - The Case Of Tanzania,
Samuel Wangwe et aI., CIPR, Country Case Study for Study 9, Institutional Capacity In Intellectual Property Policy, Administration And
Enforcement - The Case Of Uganda, available at ~--,-(Q[<LO_mmjQsion.Qr.g
50

See Nnadozie. 2004, supra note 23, P.12.

51

See the case studies by Zikonda A. and Samuel Wangwe et aI., CIPR, Supra note 49, as example.

52

These include The Egyptian patent office (EGPO), Ethiopian Intellectual Property Office (EIPO) and Kenya Industrial Property institute

(KIPI).
53 The Parties lathe agreement were: Benin, Burkina Faso, Cameroon, CentraJAfrican Republic, Chad, Cote d'lvoire, Gabon, Mauritania,
Madagascar, Niger, Republic of Congo and Senegal. Madagascar later withdrew its membership. This development coupled with the
need to broaden the scope of intellectual property rights protected in the region resulted in the conclusion of the Bangui agreement that
established OAPI.
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54
Please note that Equatorial Guinea and Guinea-Bissau are Portuguese Speaking Countries, which joined the organization after the
language requirement is lifted up.

The OAPI system is a regional patent system that implements a unifotm patent system. It ptovides fot
mechanisms fot @ing a single patent application and granting of patents in the name and on behalf of
all member states." Undet this system, patent applicants secure patent protection in all OAPI membet
states by filing a single application with OAPI or making a PCT application designating the OAP!.
The Patent granted by the organization is considered as a national patent in each of the member states.
Thete ate national focal units in the Ministries of Industty of each of the member States, which liaise
with OAP!.
The objectives of the organization include ptoviding suPPOtt and adding value to the technological
development endeavout of member countries. OAPI encourages creativity and transfer of technology,
provides with adequate protection of patents and utility models, contributes to creating favourable
conditions that support R&D endeavour and facilitates the exploitation of technological innovations
by national enterprises. 56

2.3.2 The African Regional Intellectual Property Organization
The African Regional Industrial Property organization was established in 1985, after the Lusaka
Agreement was amended in order to open up membership of the organization to all African States that
were members of the United Nations Economic Commission for Africa (UNECA) or the Organization
of the African Unity (OAU),57 and to rename its predecessor the English Speaking African Regional
Industrial Ptoperty Organization (ESARIPO)58 as "African Regional Industrial Property organization".
As the name indicates, ESARIPO was set up only for English speaking African countries.
The African Regional Industrial Property Organization was later changed to the African Regional
Intellectual Propetty Organization (ARIPO) afret a decision was made to broaden its mandate to
include other elements of intellectual ptoperty such as copyright."
ARIPO is located in Harare, Zimbabwe and consists of 17 member states: namely, Botswana, the
Gambia, Ghana, Kenya, Lesotho, Liberia, Malawi, Mozambique, Namibia, Sierra Leone, Somalia,
Sudan, Swaziland, Tanzania, Uganda, Zambia and Zimbabwe. Mozambique, which is a Portuguese
speaking country, joined the organization after the latter opened membership to all African countries
irrespective oflanguage.
The main objectives of the organization include:
+

The promotion of the harmonisation and development of intellectual property laws, and matters
related thereto, appropriate to the needs of its members and of the region as whole;

+

Fostering the establishment of a close relationship between its members in matters relating to
intellectual property;

+

The establishment of common services or organs as may be necessary or desirable for the
coordination, hatmonization and development of the intellectual property activities affecting its
menlbers;

55

See ht.tp:I/w:wY'I',Q.gpLwjR~D.-et

56

See hHo://'AIVVW.oapLwioo.net

57

See Article IV of the amended Lusaka agreement and which is enforce as of November 13, 2004.

58
ESARIPO was created under the Lusaka Agreement in 1976. The Lusaka agreement was amended by the Administrative Council
of ARIPQ on December 10, 19B2, December 12, 1986 and November 27, 1996, and by the Council of Ministers on August 13, 2004.
59 The Council of Ministers decided to broaden the mandate of the Organization to include copyright and related rights at its Eighth
Session held in Mangochi, Malawi from August 29 to 30, 2002. See also Article I of the Lusaka agreement as amended and in force from
November 13, 2004.
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•

The promotion and evolution of a common view and approach of its members on intellectual
properey matters; and

•

Assisting its members, as apptopriate, in the acquisition and development of technology relating
to intellectual property matters.'"

ARIPO administers the "Hatare Protocol" which was adopted in 1982 and entered into force in 1984.
The Protocol was tevised in 1994 to link the system with the PCT, in 1999 to implement the obligations
of the TRIPS agreement and in 2001 to include utility models, as a tool for protecting minor inventions
and innovations that may not meet the stringent requirements of patentability. The Protocol aims to
streamline the filing and processing of patent and utility model applications, granting and administeting
patent and utility model titles. lbe agreement provides centralized procedures including renewal,
publication, anlendments and representation.
ARIPO is empowered to receive and process patent and utility models, grant patents and register utility
models and industrial designs on behalf of its Member States. At present all ARIPO member states
except Somalia are party to the Harare Protocol and the Patent Cooperation Treaty (PCT).
Undet the present artangement, an applicant for the grant of a patent or a utility model may file a
single application and designate any of the contracting states, in which he!she seeks protection, using the
ARIPO or the PCT route. A member state has the right to accept or reject the title recommended to be
granted61 by ARIPO within six months from the date of notification. Where no objection is made by
a member state, ARIPO will grant a patent or a utility model cettificate, which has the same effect as a
national patent or utility model registtation certificate in each designated state, and is governed by the
laws of each of those states."
Considering the importance of technological information in relation to national S&T capacity building
efforts, ARIPO established a Patent Documentation and Information Centre (PIDOC), which provides
members and potential member states with technological infotmation available from patent and patentrelated documentation.

2.3.3 East Africa Community
The Treaty Establishing the East African Community. to which Burundi, Kenya, Rwanda, Tanzania
and Uganda belong, provides for harmonisation of the protection of intellectual property. Initiatives
to implement this commitment are already in place. There have been meetings between the member
countries to harmonise IP laws. However, rhe process is still ongoing because the members have different
deadlines to comply with the TRIPS regime. 63

2.3.4 The Pan-African Intellectual Property Organization
The proposal for the establishment of a Pan-African Organization on Intellectual Property (PAIPO)
60

See Article III of the Lusaka agreement.

.61
See Section 3 (6) of the Protocol. One of the grounds for rejection is inconformity with the requirements of the national law. Ghana,
for example, r,ad been rejecting patents until it revised the patent law to conform to the TRIPS agreement. (see Phil Thorpe, 2002, CIPR,
Study on the Implementation of the TRIPS Agreement by Developing Countries)
62

Section 3 (7) & (12) of the protocol. Section 3 (12) provides that ~A patent granted by the Office shall in each designated State

be subject to provisions of the applicable national law on compulsory licenses, forfeiture or the use of patented inventions in the public
interesr"
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63
See Arthur Mpeirwe, 2004, ACTS, Legal, Policy and Institutional "Framework for Intellectual Property Rights in Uganda: An
assessment of the Capacity and Challenges for Research, policy formulation and implementation, P.14.

was based on a concept paper, which describes the reasons for the establishment of the organization and
identifies its goals and objectives."
The main reason for the establishment of the organization lies in the need for a mechanism in the
continent that will facilitate far reaching changes in the field of intellectual property, which cannot be
effected through existing regional intellectual property arrangements that are currently underpinned by
geographical limitations and lack of continental inclusiveness. 65

The goal of PAIPO is "to provide a broad-based platform for African Member States to benefit from a
coordinated stock of specialized intellectual property knowledge and services with a view to promote
innovation, techno-industrial competitiveness, and economic growth in Africa': The organization will
have as its objectives, to:
•

set IP standards that reflect the needs of Member States;

•

set benchmarks for best practices on intellectual property;

•

promote the growth of knowledge-based economies in Africa;

•

facilitate the rationalization and harmonization of IP standards;

•

collect, process and disseminate relevant information on intellectual property to Member
States;

•

facilitate the utilization of relevant IP information by Member States; and

•

asSist Member Srates in training and capacity building on a wide range of IP maners."

The above proposal was tabled at the Extraordinary Conference of the African Union Council of
Ministers on Science and Technology held in November 2006 in Cairo, Egypt. The Council accepted
the proposal and recommended its approval by the Assembly of Heads of State and Government of the
African Union (AU).6?
The African Heads of States and Governments summit held in Addis Ababa, Ethiopia, between 29
- 30 January 2007 took note of the proposal and decided that "the Chairperson of the Commission,
in collaboration with the Regional Economic Communities (RECs), World Intellectual Property
Organization (WIPO) and in coordination with African Intellectual Property Organization (AIPO)
and African Regional Intellectual Property Organization (ARIPO) to submit to it the texts relevant to
the establishment of a single Pan-African Intellectual Property Organization (PAIPO)': 68

64

See Establishing a Pan-African Intellectual Property Organization (PAIPO) A Concept Paper, Document Number EXT/AUIEXP/

ST/8(11), available at http://www.google.CQm/search?hl=eo&source-hp&a-conceot+paper+of+PAIPO&btnG-(';QOgle+Search&aa-f&aqi&aql-&oo-, accessed on 21 March 2010.

65
The concept paper explains that the existing two regional organizations are managing intellectual prope~ssues within two broad
linguistic lines-English and French in 32 countries out of a total of 53 Member States. The remaining 21 countries are not represented by
any regional institution and rely on their own nationallP arrangements to address IP matters. The establishment of a continental body will
cater for all Member States.
Establishing A Pan-AfTican Intellectual Property Organization (PAl PO), A Concept Paper, Extraordinary Conference Of The African
Ministers Of Council On Science And Technology (AMCOSlj, 20 - 24 November 2006 Cairo, Egypt, document number EXT/AU/EXPI

66

ST/8{1I),available at http://W.v..ffl.google.com/search?hl=en&source-hp&g-concept+paper+of+PAIPO&btnG-Google+Search&aa-f&agi&aol-&oq-, accessed on 21 March 2010.
67
See Cairo Declaration of The Extraordinary Conference Of The African Ministerial Council On Science And Technology (AMCOST)
23-24 November 2006, Gairo, Egypt, document number, EXT/AU/EXP/ST/DecV13(1I)\REV.1, available at www. Africa~unjon.org, accessed
on 21 March 2010.
68
See Decision on the Establishment of The Pan~African Intellectual Property Organization (PAIPOj, Assembly/AUIDec.138 VIII,
Assembly of The African Union Eighth Ordinary Session, 29 - 30 January 2007, Addis Ababa, Ell-IIOPIA, available at W'NW. Africa-union.
org, accessed on 21 March 2010.
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2.4 Members~lip to International Patent Agreements and
Their Impact on National and Regional Patent Systems in
Africa
2.4.1 Background
The international patent system evolved and developed to govern relations between states and deal with the
difficulties arising from the territoriality of patents. The system includes international legal instruments
as well as organizations entrusted with the administration of these instruments. The international
patent legal regime consists of multilateral agreements, regional treaties and bilateral agreements. The
international patent institutional or administrative framework mainly involves organizations established
to administer the multilateral & regional patent agreements. These include the World Intellectual
Property Organization (WIPO), the World Trade Organization (WTO), the European Patent Office
(EPO), rhe African Intellecrual Property Organization (OAPI) and the African Regional Intellectual
Property Organization (ARIPO).
The purpose of this paper is not to deal with each of the constituent elements of the international
patent system but to examine the rationale behind the adoption of international patent instruments, the
membership status of African countries and highlight the impact of the internarional patent system on
African countries.
The reasons behind the conclusion of international patent agreements lie in the nature of inventions
in the sense that invenrions protected by patents do not know borders.. However, patent protection is
territorial in nature. As a result, various difficulties that can defeat the purpose of patents and affect the
relations between states emerged.. If an invention is not protected under national law, it constitutes part
of the public domain and can be freely used in the country concerned. Seeking patent protection in a
foreign country may be difficult for a number of reasons such as possible discriminatory treatment, the
variation between national laws, the burden of cost, time and distance related to the filing and processing
of patent applications. In otder to avoid unwanted results that may arise in such circumstances and to
mitigate the difficulties in securing a patent in a foreign country, international agreements were concluded
between and among sovereign states.

In spite of the fact that international patent agreements try to harmonize national patent systems by
setting standards and common requirements, patents are still governed by national laws and where
appropriate by regional agreements.·' There is no international patent law that provides for a world patent.
The international patent agreements are not meant to replace national or regional patent systems, bur
facilitate the protection of the interests of nationals or residents of one member state in the jurisdiction
ofanother member state.
There are a number of international patent agreements that deal with substantive, procedural and
classification issues. These include the Paris Industrial Property Convention (PIPe), the TRIPS
Agreement, the PCT, The Patent Law Treaty (PLT), the StrasbourgAgreement and the Budapest Treaty.
The first two agreemenrs deal with subsrantive issues and ser minimum legislative requirements. The
PCT and PLT deal with procedural aspects in relation to the @ingand processing of patent applications.
The Sttasboutg Agreement and the Budapest Treaty deal with patent classification and the deposit of
micro-organisms respectively.
The discussion under the sections below is limited to PIPC, PCT and The TRIPS Agreement, to which
18

69

This is the case where patents are granted by regional organization such as cAPI, which are valid in member states.

a number ofAfrican counrries are party, as shown in table one under section 2.1, and which can therefore
be used as examples to show the impact of the international patent system on these African countries.

2.4.2 The Paris Industrial Property Convention
The Paris Industrial Property Convention (PIPe), which was concluded in 1883 and amended in 1900,
1911,1925,1934,1956,1967 and 1993, was the first multilateral agreement in the field of patents.
The Convention lays down the fundamental principles and common rules of international patent
protection. The basic principles and rules as stipulated in the Convention include the principle of
national treatment, the right of priority and common rules such as on compulsory licensing. Some of
these requirements can have an impact on African countries. The principle of national treatment, which
requires member states to treat foreigners as they treat their own nationals, for example, may not enable
the countries to have schemes that may distinguish foreigners from nationals in order to encourage
specifically local inventive and innovative activities. These may include the inability to charge different
patent application and maintenance fees, for example.

As at the 13th October 2009, the convention had 173 member countries, of which more than one
quarter of the member states were from Africa.70 Some of the African countries that are members of the
convention have no national patent law that will help them to implement the agreement at the time of
joining the agreement. Examples of such countries include Djibouti and Uganda. Djibouti is a member
of the Paris Industrial Property Convention but has no industrial property law yet?! Uganda ratified the
Paris Convention in 1965 but had not enacted domestic law to implement the agreement until 1991.72
Some writers argue that the Paris Convention, which was first, signed and concluded mainly by developed
countries, reflected their techno-economic development conditions and interests, is inappropriate to the
level of development and interest of the majority of developing countries. These authors further argue
rhat the convention is actually disadvantageous to the interests of developing countries.
In this regard, Juma and Ojuwang argued that:

Developing countries, such as Kenya, which have acceded to the Paris Convention, have joined a regime
of obligatiom that was not originally designed for their present condition. With the protection provided
for by the Convention, the new states have in effect committed themselves to give a one-sided advantage
to foreigners who operate from their land, as these have a much larger technological base than their own
nationals. Under these obligations the developing countries adhering to the Paris Convention have
restricted their own direction to make such policy or legislation, as they deem best to enhance local
priorities regarding inventions and patenting. Since the commitments already assumed by these countries
are binding and ought, in principle to be compiled with, the only respectable open course is for the
countries to seek appropriate international negotiations leading to adjustments ill the world regimes of
patents. Illdeed the developing countries have been callillgfor revisions ill the Paris COllventiom but no
such challges have been made. 73
On the other hand, however, there are writers, who argue that the Paris Convention gives room to
70
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hltp:!!www.wipo.intltreatiesleniShowResults.jsp?lang=en&trealyjd=2 accessed on 5 February 2010.
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http://WVv''W.wioo.intJabout-ip/en/ipwor1dwide/pQfLd1QQf.
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Marion Motari, 2004, African Centre for Technology Studies (ACTS), Intellectual Property Protection in Africa: An Assessment of the
Status of Laws, Research and Policy Analysis on Intellectual Property Rights, A Synthesis Paper for Five Selected Sub-Saharan Africa:
Kenya, Uganda, Nigeria, Ghana and South Africa.
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Juma and Ojwang, 1989. (oos.), Innovation and Sovereignty: The Patent Debate in African Development, African Centre for Technotogy

Studies Research Sories, No.2., ACTS Press, Nairobi, 1989, at PP.39-40
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accommodate the needs and interests of developing countries regarding the requirements and standards
for patenrs. The Convention is said to he weak compared to the patent requirements and standards in the
developed economies. Moreover, it allows wide discretion to national laws as far as compulsory license,
patentability, and setting opposition procedures are concerned.74

2.4.3 The Patent Cooperation Treaty
The Patent Cooperation Treaty (PCT) was concluded in 1970, amended in 1979 and further modified
in 1984. The PCT was adopted mainly to deal with the problem of filing several applications in several
countries within the period oftime prescribed by the Paris Industrial Property Convention and overcome
the duplication of effort by national patent offices. This is made possible by streamlining pre-patent
granting procedures and requirements such as filing, search and examination. It provides for filing a
single application, performing international prior art search and international publication of patent
applications. The Treaty also provides for international preliminary examination that is made optional
to member countries.
The PCT does not grant patents, but facilitates obtaining national patents in several countries?5 The
patent granting procedure under the PCT system consists of two phases: an international phase and
a national phase. The international phase deals with a centralized filing and searching procedure and
optional international preliminaty examination. The national and where appropriate the regional phase
is concerned with the final patent granting procedure by the national and regional patent or industrial
property offices. The filing of only one international application has the same effect as if separate
national or regional applications have been filed in all the countries which the applicant designates in his
international application.
Membership of the Treaty, in particular by developing countries, has increased in the 1990s mainly due
to the benefits the system gives to applicants, the patent offices as well as countries. Nationals or residents
of member states, among other things, have the opportunity to file international applications with their
national patent offices and receive an international prior art search report from an international searching
authori ty76 to decide to continue or not with their application. This can save considerable costs for the
applicant. The availability of prior art search, international publication and examination facility would
lessen the burden of national offices in developing countries, which often lack the requisite, qualified
manpower, information and documentation as well as the financial resources that the tasks require. The
PCT aims to assist the economic development of developing countries by providing easily accessible
information on the availability of technological solutions applicable to rheir special needs as well as to
build their capacity through the technical assistance that may be obtained under the treaty?7
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Maskus K.. Intellectual Property Rights in the Global Economy. Washington. DC.2000. p. 91

75
The peT system is a patent filing system not a patent granting system giving an applicant an advantage of a 30 month priority
as opposed to the traditional 12 month priority. The decision on granting a patent is taken exclusively by national or regional patent

offices.
76 A national or regional patent office may be designated upon fulfillment of set requirements such as available qualified manpower and
documentation. In Africa, Egypt is the only country that has a patent office designated as international searching authority am International
examination authority under the peT. See http://................ooyoo.qov.eglinner/enqlishIPOFsfSearch%20authoritv e.pdf, Accessed on 18

February 2010
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77

See the preamble of the treaty and Article 51 (3) (a) and (b) for technical assistance that may be given to developing countries.

2.4.4 The Agreement on Trade Related Aspects of Intellectual Property
Rights
The Agreement on Trade Related Aspects of Intellectual Property Rights (TRIPS Agreement) that
forms part of the WTO regime was signed on April 15, 1994 in Marrakech, Morocco, and came in
to effect on January 1, 1995.78 As at 13th October 2009, the WTO has 153 members of which 43 are
African countries. 79
Prior to the TRIPS Agreement, intellectual property was not part of a multilateral trade agreement.
The reason for the conclusion of the TRIPS Agreement may be explained on two grounds. First, there
was the need to provide a stronger IP protection to the business communities of the industrialized
countries, which had been complaining that they suffered huge economic loss as a result of piracy and
counterfeiting. 8o Second, there was the need ro overcome the shortcomings of the earlier IP conventions,
which had failed to provide effecrive means of enforcement of intellectual property rights. The TRIPS
Agreement, unlike prior IP conventions, provided an effective dispute setdement mechanism. Countries
failing to comply with the TRIPS Agreement standards81 can be subjected to trade retaliation if the
dispute setdement mechanism of the WTO determines the existence of a case of non-compliance with
the Agreement.
A lot has been written on the TRIPS Agreement. Some writers argued that the Agreement deprives
of States the freedom to tailor their own patent regime by setting minimum standards and stringent
requirements, which are lopsided and operate more in favour of right holders. While others argue that
the Agreement leaves developing countries some room in which countries may adopt national policies
that may cater for the public interest, the encouragement of foreign direct investment (FOI) and transfer
of technology as well as the stimulation of local innovation.8 ' It also gives due care to protect "public
interest" and to deal with the problem of misuse or "abuse" of patent rights".
Even though the implementation of the TRIPS Agreement standards tend to promote a grear deal of
uniformity in many areas ofpatent law, the Agreement does not seek to achieve (nor is its implementation
likely to produce) a global harmonization of domestic patent laws. The TRIPS Agreement provides for
lIexibilities that may be exploited by member states.84 However, these lIexibilities are not fully being
78
Please note that there were transition periods regarding the entry in to force of the agreement in developing and least developed
countries, See Article 65 of the TRIPS agreement.
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See http://www.wto.org

80
It has been said that "US business communities have estimated that world wide losses suffered by US corporations owing to IP
'theft' runs to the tune of around US$43 billion to US$61 billion per annum.~ See M. Blakeney, 1991, TRIPS: A Concise Guide to the TRIPS
Agreement; See also M. McGrath, The Patent Provisions in TRIPS: Protecting Reasonable Remuneration for Services Rendered V. the
Latest Development in Western Colonialism? European Intellectual Property Review, 1996.
81

The TRIPS Agreement, inter alias, aims to:

(a) harmonize intellectual property rights protection by providing with the minimum standards that should be adopted by member
states;
(b) enhance and broaden the scope of protection of patents by:

(i)

reducing the scope of various restrictions and safeguards which used to be incorporated by national laws to protect the public
interest and control abuse of a right by the patentee,

(ii)

expanding the scope of duration of protection by, for instance, requiring that patent protection shall be available in all fields of
technology (Article 27(1) and making the duration of a patent 20 years (Article 33),

(c) providing a mechanism that ensures effective enforcement of rights; violation of IPRs and failure of member states to provide with an
effective enforcement of the same will entail severe consequences such as loss of trade rights and imposition of sanctions.
.
82
Reichmann, Universal Minimum Standards of Intellectual Property Protection under the TRIPS Component of the WTO Agreement,
The International Lawyer, Vol. 29, No.2., 1995, at pp.345-388, cited by UNCTAO, in: The TRIPS Agreement and Developing Countries.
Geneva, 1996, p.32,
83

UNCTAO, The TRiPS Agreement and Developing Countries, Geneva, 1996, p. 32.

84
See Commission on Intellectual Property Rights (C1PR): Integrating Intellectual Property Rights and Development Policy, London,
2002, and Mususngu S. & Oh C., 2002, CIPR, Study 4, The Use of Flexibilities in TRIPS by Developing Countries: Can they Promote
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used by African Counrries. An example is that some of the LDCs of Africa amend rheir patent law
to accord patent prorection for pharmaceutical producrs and process inventions even if they were not
required to do so before 2016. 85
The implementation of the TRIPS Agreement, among orhers, involves rhe amendmenr of exisring
legislarion, the adoption of new laws, the srrengthening of IPR adminisrration and the building up of
enforcemenr capacity. These can enrail a huge financial cost for African and other developing countries.
In order to appreciate the problem linked to the required reform, the estimated cost of compliance with
the TRIPS Agreement in selected countries is taken from the 1996 UNCTAD study''' as an example
and shown in the table below.

Table 2
UNCTAD Case Study Related to Estimated Costs for Reform and Capacity Building in
Selected Countries

Bangladesh

Draft new laws, improve
enforcement

$250,000 one time plus $1,1 million
annually

Chile

Draft new laws, train staff
administering IPR laws

$718,000 one time plus $837,000
annually

Egypt

Train staff administering IPR laws

$1.8 million

India

Modernize Patent Office

$5.9 million

Tanzania

Draft new laws, develop
enforcement capability

$1.0 -1.5 million

It has been noted thar the above estimates do not include training costs that are high in developing
countries, where adequately trained professionals are extremely scarce. Maskus underlines that the
estimates indicated above may actually be on the low side, since they were not prepared on the basis of
extensive studies using a standardized methodology. He has also noted that there is a concern that the
largest cost of implementing an effective administrative system would be diversion of scarce professional
and technical resources into such administration from other productive activities. 87
African countries should make effective use of the loopholes as well as opportunities to deal with the
problems that they may encounter in their effort to comply with the TRIPS Agreement. Ir has been
posited that the flexibilities available in the TRIPS Agreement could be exploited in designing patent
legislation.88 In order to deal with the problem associated with administrative cost and capacity building,
developing countries may exploit a number of avenues such as levying fees on administrative services as
Aacfi!!i:, to Medicines? for the available policy space in TRIPS agreement that'fl1ay, be exploited in developing countries to cater for the
interests of African countries.

85
Example of these countries are Malawi and twelve countries that are members of OAPI, namely, Benin, Burkina Faso, Central African
Republic, Chad, Equatorial Guinea, Guinea, Guinea Bissau, Mali, Mauritania, Niger, Senegal and TOGO. The OAPI member countries
protect pharmaceutical inventions as a result of the Bangui agreement administered by OAPI, which was amended to comply with the
TRIPS agreement. See UNCTAD, The Least Developed Countries Report 2007 -Knowledge, Technological Learning and Innovation for
Development and CIPR, 2002, supra note 83, Musungu S. & Oh , supra note 84.
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UNCTAD, supra note 83, pp. 25-26.
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Maskus, 2002, supra note 74, at PP.:173-174.

88
See CIPR, supra note 84 pp.49, 114-121 and Maskus, supra note 74 pp.177-180. It should here, however, be noted that there
are Countries in Africa that made effective use of such f1exibilities. An example is Zanzibar. The 2008 Industrial Property Act of zanzibar,
Section 3(1){x) excludes from patentability Pharmaceutical Products and processes until 1 January 2016 or the expiry of such later
period of extension that may be agreed upon by the wro TRIPS Council based on good reasons.

well as seeking technical assistance from developed countries. Developed countries have an obligation
to provide technical and financial assistance to developing countries to facilitate the implementation of
the TRIPS Agreement." Maskus has underlined that developing countries may petition for technical
and financial assistance from the industrialized countries and the multilateral organizations such as
WIPO and WTO.'O However, securing the necessary assistance is not simple. Uganda and Sierra Leone.
for example, had identified their need and tabled a request for technical assistance before the WTO.
However. little assistance has been obtained by the countries to date.'1 Joining regional patent systems
and international patent agreements such as the PCT has also been indicated as an alternative means to
cope up with the adminisrrative burden. developing countries may face while trying to comply with the
requirements of the TRIPS Agreement." Maskus. for example, suggests rhat developing countries might
join the PCT, which provides significant advantageY' Examiners may read the opinions made by major
patent offices about novelty and industrial applicability. rather than undertaking technical examination
by themselves. This would enable them to both reduce costs and lessell rhe hurden on the few trained
patent examiners, if any, of patent offices in developing countries

2.5 Bilateral and Regional Trade and Investment
Agreements and Their Impact on the National and
Regional Patent Systems
Bilateral and regional trade and investment agreements, which are known as Free Trade Agreements
(FTAs) or Trade and Investment Framework Agreements (TIFA).have been used by developed countries
such as the USA and Europe to ensure stronger protection of patents.'l4These agreements often contain

an intellectual property chapter which adds IP obligations in addition to those imposed by the TRIPS
Agreement.95 As a result the agreements have been characterized as TRIPS plus.96 The agreements
consist or instruments and mechanisms to administer and enforce intellectual property rights including
patents.97

Some of the African countries have concluded or are in the process of concluding such agreements
89

See Article 67 01 the TRIPS agreement.
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Maskus, 2002, supra note 74, P.174.
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Uganda, for example. submitted a project proposal (UTIP) to WTO developed country Members and multilateral agencies in 2008.

The project has four clusters namely:

• IP regulation (Updating nationallP pariey, legal and regulatory framework)
• IP Administration (Modernizing IPR Administration)
• Ir> Enforcement (Strengthening Enforcempnt ann related regulation of IPRs)
• Diffusion (Using IP for business, innovation, creativity and technology transfer)
So far Uganda received minimal technical and financial assistance to cover two activities under Cluster 1: i.R IP Policy and regulatory frame
work research and analytical studies. These activities, which were carried out in 2009, were funded by the European Union. There is a fear
that the country tTlCiy not be in a position to fully comply with TRIPS agreement when the tmnsitionClI period expires in 2013. ( infomlation
obtained from an offICial of The Ministry of Trade, Industry and Tourism of Uganda on April 13, 2010 through personal communication)
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See CIPR supra note 83, Maskus, supra note 74 and Idris, supra noteS.
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Maskus, supra note 74, P 174.
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See Fink, C. and Reichenmiller, P TIghtening TRIPS: The Intellectual Property Provisions of Recent US Free Trade Agreements,
World Bank Trade Note 20,7 February 2005, available at btto://www.worldbank.org/trade.
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Some writers argue that the use of bilateral trade and investment agreements is a deliberate strategy of shifting forum. It is hard to
secure agreement on according stronger patent protection under the TRIPS agreement. Member countries have already enough and the
numeriCal advantage that developing countries have in the WTO will make such a move unsuccessful. See CIPR, supra note 84 , p. 180
and Frederick M. Abbott (2006) ,Intellectual Property fJrovisions of Bilateral and Regional Trade Agreements in Ught of U.S. Federal Law,
UNCTAD -ICTSD Issue Paper No. 12
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See Musungu S. & Oh , supra note 84 as an example of how the ftexibilities available under TRIPS are being eroded by Bilateral
and Free Trade Agreements.
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See Fink, C. and Reichenmiller, P. supra note 94.
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mainly with the USA and the European Union. For example, Cameroon, Democratic Republic of
Congo, Morocco, Mozambique, Republic of Congo and Senegal have entered in to bilateral ttade and
investment agreements with the USA." A number of sub-Saharan African countries are negotiating an
economic partnership agreement with the EU, which will contain a chapter on intellectual property that
may erode the flexibilities available in past international patent treaties such as the TRIPS Agreement.
The Ell has concluded similar agreements wirh other developing counrries that belong to the African,
Caribbean and Pacific (ACP) group such as the CARIFORUM.9'
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See also UNCTAD, 2007, supra note 85, p.97.
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The Caribbean forum, CARlFORUM consists of Antigua and Barbuda, The Bahamas, Barbados, Belize, Dominica, the Dominican

Republic, Grenada, Guyana, Haiti, JamaJca, Saint Lucia, St. Kitts and Nevis, St. Vincent and the Grenadines, Suriname and Trinidad and
Tobago. See Malcolm Spence, Negotiating Trade, Innovation & intellectual Property: Lessons from CARl FORUM EPA- I::xperience from a
negotiator's Perspective, UNCTAD-(CTSO Project on IPRs and Sustahable Development, Policy Brief number 4, September 2009.

Chapter III
The Contribution of the Patent System
to Enhancing Science and Technology
Development in Africa
Despite the fact that the patent system in a number of African countries is more than a century old,
its contribution to science and technology development has been minimal. This may be due to factors
telated to or outside of the patent system. As explained in Chapter II the patent system in Africa did not
evolve from within but transplanted by the colonial powers. After independence little effort was made to
tailor the system to reflect the specific needs and situations of African countries. The changes that were
made by African countries on their laws were based on the mere aspiration of having an independent
system or to comply with the requirements of international obligations. The institutions mandated to
implement patent laws lack the requisite capacity. have mainly registration functions and played very
little in promoting patents as a tool to meet development goals.
In addition to factors related to the patent system the non -patent related factors have also contributed
to the poor performance of the system. The inadequate contribution of the patent system in enhancing
science and technological development and the reasons thereof are explained by looking at each of the
role the patent system is expected to play and its impact in the sections below.

3.1 Protection and Exploitation of Inventions
The patent system was basicaHy conceived as an impottant tool to stimulate indigenous technological
development, promote domestic inventive activity and enhance the exploitation of patented inventions.
However, those expectarions seem to be far from being realized in many of the African countries.
This may be elucidated by examining the status of patent ownership and the exploitation of patented
inventions in African countries based on available information.

3.1.1 Patent Applications and Ownership
Patent applications made by and patents gtanted to African residents in and outside of Africa are few.
According to WIPO, inn 2007 around 1.85 million applications were filed across the world, of which
59.2 % of the patent applications were from China, Japan and the United States. [00
There is no complete data on African countries. Most African countries including the regional
patent organizations have not reported in 2007. As a result it is difficult to show the share of African
applications from the total numbet of applications reported. It is, however, possible to indicate that the
share is negligible by looking at the reported data of some of the African countries. The total number of
applications by the African countries that report to WIPO in 2007 was 4,062. This amounts to 0.21 %
of the total applications filed world-wide. 101
Africa's shate ofglobal patenes is also negligible. According to the UNESCO Institute for Statistics, SubSaharan Aftica granted 0.2% of the world's patents registered by the European Patent Office (EPO) and
100

WIPO, 2009, Intellectual Property Indicators, aVailable at http://WINW.wipo.int/ipstats/en.
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W1PO, Patent Statistics, available at http://www.w1oo.intlipstatsJenistatis1icslpatents/.
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0.1 % of the world's patents registered by the United States Patent and Trademark Office (USPTO) in
1997. 102
Examination of the patents granted in Africa teveals that the majority of the patent holdets are
foreigners. For example, a study conducted on the pattern of ownership of patents in Nigeria concluded
that foreigners not nationals own most of the patents registered. Between 1978 and 1984, of the 51
countries that filed patent applications in Nigeria, five countries, which were Western industrialized
countries - USA, UK, France, Germany and Switzerland - accounted for 76.4% of all patents registered;
whereas the share of Nigerians from the total granted patents was merely 253%.103 In some of the least
developed African countties such as Ethiopia, nearly all patents are granted to foreigners. 104
The reasons for the low level of patent protection by African residents may be attributed to a number of
factors such as weak S&T capacity; inadequate intellectual property awareness, the costs of processing
patent applications and the intricacy of maintenance of such tides.

In most of the African countries, the critical factors for innovativeness and patenting are not adequately
available. For example, in these countries, rhe numbers of researchers and potential inventors are few;
the research facilities are inadequate and fUnds are meagre.
According to the UNESCO Institute for Statisrics, in 1996 Africa had 11.4 % of the population of the
world but had an insignificant number of researchers per million of the population. The report revealed
that from the total number of researchers in the word, 71.6% were from developed countries and the
remaining 28.4 % were from the developing countries. The share of Aftica and sub-Saharan Africa,
excluding the Arab states, were 25% and 1 % respectively.los
The number of researchers in some African countries is far below UNESCO's recommendation. For
example, a study made in 1988 in Ethiopia revealed that the scientific manpower engaged in Research and
Development was about 587 in 1984, which was about 15% of the minimum requirement recommended
by UNESCO. 106 According to criteria formulated by UNESCO, developing countries having per
capita GNP ofUS$100-200 should have 1,400 professional scienrists and engineers per million of the
population of whom 10 percent should be engaged in research and deveiopment. 107
The few R&D institutions in Africa often do not have access to adequate research facilities. Lack of
basic equipment, laboratory supplies and scientific literature presents formidable impediments to their
'productivity.l08 The absence of or inadequate linkages or co-operation between researchers and R&D
organizations have also contributed to the inability to optimally exploit the limired capacity that is in
place. lO'
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UNESCO Institute for Statistics, 2001, The State of Science and Technology in the World 1996-1997,

Table 3: Patents-World shares (%)1997 and Trends 1990/97 at the European and US Patent Offices P.29.
103 Yankey, supra note 3, at p. 258

104 In Ethiopia it is only a single Patent that wac; granted to a local researcher and local Research Institute- Ethiopian Agricultural
Research Institute since 1997. The rest are owned by foreigners. (Ethiopian Intellectual Property, Industrial Property Data Base, February
2009)
105 UNESCO Institute for Statistics, 2001, supra note 102 ,T a b I e 1 : Key indicators on world GOP, and R&D Expenditure and
Personn.. 1996/97. p.7.
106 ESTe, 1988, National Conference on S&T policy of Ethiopia, Vol.l Assessment of current Situations and Problems of Science and
Technology, P. 120.
107 Ibid.

108 Hassan M., Economic Commission for Africa, Promoting Science, technology and Innovation for sustainable Development of Africa,
p. 15
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109 This was one of the problems identified during the Assessment of the situations and problems of Science and technology in Ethiopia.
See ESTe, supra note 126.

The amount of funds allotted for R&D in Africa is insignificant. According to UNESCO, in 1996/7,
the world total R&D expenditure was $US 546.7 billon, ofwhich 461.3 billion (84.4%) was made by
developed countries while the developing countries R&D investment was 84.4 billion (15.6%). This
amounts to 2.2 % and 0.6% of the GDP of developed and developing countries respectively. The share of
Africa and Sub-Saharan Africa, excluding Arab States, was 0.7% and 0.5% respectively. This amounts to
0.3% of the GDP ofeach ofthe continent and sub-Saharan Africa.lIO It should also be noted that about
three-quarters of the expenditure on R&D in Sub-Saharan Atrica is concentrated in South Africa}U
Generating revenues from R&D results has not yet been considered as an important strategy to mitigate
the funding problems of these countries. In many A&ican countries, research is mainly done in public
research institutions and universities. This activity may resuIt in inventions which could be patented
and generate revenue thar may be used for further inventive and innovative activities. However, because
of lack of awareness of the value of patents in many academic circles that consider patenting of research
results is not within their domain, most of the valuable knowledge assets in many countries have been
wasred, and the opportuniries to generate funds for further research have been missed. ll2
The widespread lack of awareness of the patent system ll3 , inaccessibility of the patent offices, the high
cost involved in patenting and maintenance of the title as well as enforcement of the right in case of
intringement may also have adverse impact in the patenting of inventions. In this regard, a CIPR 114
report notes that firms in developing countries can seldom bear the costs of acquisition of patents,
maintenance of rights and, above all, of litigation if disputes arise relating to the validity of patents in
and outside of their countries.us
Cognizant ofsome of these problems and recognizing the need to support local inventors and innovators
in using the patent system, some developing countries such as Philippines, Vietnam, Thailand, Indonesia
and Singapore, have initiated a number of programs and encouraging resuIts have been registered.
Examples of support measures include financial assistance programs developed by Singapore and
Vietnam to help inventors meet the cost of patentingU6
The literature review and the informal consultation made with some ofthe heads ofpatent offices revealed
that there is lack of or inadequate support measures in the majority of African countries. In sub-Saharan
Atrica, it is only South Atnca that has a support scheme. The innovation fund in South Africa may be
used in supporting innovative activities, protecting and marketing inventions. m
In addition to the aforementioned critical problems, the patent regime, which was inherited &om
colonial powers in Africa, couId not adequately stimulate local inventive and innovative activities."· A
110 UNESCO, supra note 102, Table, R7.

111

UNESCO, supra note 102, P20
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Idns, Supra note 5, P.103

113 The IP audit reports commissioned by WIPO and undertaken in a number of African countries disclosed lack of awareness of patents
by potential users as a serious problem.
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CIPR, supra note 84, P.15

115 The PCT which provides for 90% reduction in all PCT international filing and handling fees for applicants from developing and least
developed countries may help to mitigate the burden of application fees on the applicants from African Countries.
http:// WNW.
wipe.int for the condition that need to be met by applicants from LOGs that are not yet members of the PeT. This is a very positive step.
However, African inventors may not be in a position to meet these fees as well as the designation fees. Most importantly, they may not be
able to defend their rights in case of infringement due to incapacity to bear the cost involved in patent litigations.

see

116 WIPO, Gase study on Using Intellectual Property as a tool for Economic Growth in the ASEAN Region, conducted by WIPO for the
Association of Southeast Asian Nations (ASEAN), Geneva, PP.25 and 40. See also ,ldris, supra note 5, P. 102
117 see http://INW'W.innovationfund.ac.za. http://WV.M.dstgov.zaI
118 Nnadozie argues that·A system where local inventors obtain local protection by first obtaining a UK patent can hardly encourage
local innovation or research and development, which is a key rationale for intellectual property rights protection. This situation could also
be said to have contributed to the little awareness and general misunderstanding of patents and IPRs by possible users of the system and
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number of African countries have done very little to tailor the patent system that they inherited from
the colonial powers. The countries enacted model laws that were meant to be adjusted depending on the
specific needs and requirements of each of the countries or changed their laws merely co comply with the
requirements of international treaties without attempting to take advantage of flexibilities provided in
international patent treaties.
National patent laws of most of tbe African countries, for example, failed to provide for a utility model
protection scheme, which may protect inventions that may not meet rhe stringent requirement of
patentability. Prior to 2006, only Ethiopia, Kenya and OAPI"9 provided for utility model protection
in their patent laws."o As a result, a large number of useful technologies were excluded from protection
mainly due to tbe stringent requirements of patentability: i.e. novelty, inventive step, and industrial
applicability.!'! Countrie~ that have such a scheme have succeeded in stimulating local inventive and
innovative activities. In tbis regard, the experience of tbe young patent system of Ethiopia!22 can be
cited as an example. The patent law was first introduced in 1995 and began implementation after tbe
regulation was enacted in 1997. Until 23 November 2009, for example, 635 utility model applications
were filed, of which 210 were granted utility model certificates. 123 Ethiopians owned more tban 99 % of
tbe Utility model certificates. l24

3.1.2 Exploitation of Protected Inventions
It is shown above that few patents are granted by African countries. However, tbe number of patents
granted in African countries may not be sufficient to evaluate the contribution of the patent system
to S&T development and the economic significance of the patents. The figures alone may not show
whetber tbe patented inventions are exploited or not. It is, therefore, said that tbe figures on patents
granted in developing countries overstate the significance of patents since the majority of tbese have
minimal economic or technological importance as many of them are not worked or exploited in the
countries. 125

It appears that not all patented inventions are exploited and that there is a problem of non-use of patents
in both advanced and developing countries. However, the degree of non-use of patented inventions is
much higher in developing countries than in the developed ones. 126 Studies made in Canada, UK, and
USA reveal tbat in these countries only between 40 and 70% of the patents registered wete commercially
exploited}27 This ligure is much lower in developing countries. According to UNCTAD, the rate of
by the general publie. (See Nnadozie. supra note 23, P.B)
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Please not that despite GAPI is a regional system; it serves as national patent system of member states.
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Information available at http://I/oIWW.wioo.org/sme/erv'ip businesS/utility models/utility models.htm accessed in February 2006.

After 2006. a number of African countries such as Uganda and Tanzania, which are members of ARIPO incorporated utility model as
a scheme of protection, following the change made in Harare ProtocoL It should ,however, be noted that t~lere are countries that are
members of the Protocol but which have not yet amended their patent law accordingly to facilitate the implementation of the protocol.
Example of such countries are Zambia (see Patents Act, Cap 400) and Zimbabwe (see Patents Act Chapter 26:03).
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C. Juma and B. Ojwang, 1989, Supra note 73, p. 127

122 Ethiopia had no patent System prior to 1995. The first patent law and the implementing regulations were enacted in 1995 and 1997
respectively. Beginning 1997, the patent office began receiving and processing patent and utility model applications.
123 See Industrial Property Data Base, 2009, supra foot note 104.
124 Foreigners owned only 2 of the 210 utility model certificate. IP data base, supra note 104.
125 M. Blakeney, supra note 6, at p.BO

126 See United Nations,1975, The role of the patent system in the transfer of technology to developing countries, Report prepared
jointly by the United Nations Department of Economic and Social Affairs, the UNCTAD secretariat and the International Bureau of the Wand
Intellectual Property Organization,TDIBIAC.11/19/Rev.1. PP. 43 & 63.
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127 M. Blakeney, supra note 6, at p. 80

patent utilization is about 5% in Argentina and Chile, 1.1% in Peru and below 1% in Tanzania,l28
The underlying reasons for non-use of patents in production are different in the developed and developing
countries. In the advanced countries, non~use is due to the realization that patented inventions are not or
are no longer ofcommercial significance; whereas in the developing countries the non-exploitation is often
related to the commercial strategies of foreign patent owners. Some argue that foreign patent owners
apply fot patent protection in developing countries mainly to protect local markets from domestic and
foreign competition,!'9 A study made in Ghana and Nigeria revealed that the majority of patents were
not worked domestically, but exploited by patentees through the importation of the patented products
or products derived from the patented processes. 130
It has also been explained that foreign patent owners used their right as a "scarecrow" and legal barrier
not only for the containment of competitors but also to prevent any potential indigenous "intruder"
in the field. l3l Parents have been used to impose direct and indirect restrictions on local technological
development. Patent licensing has served to impose direct limitations such as restrictions on the freedom
of access to competitive technology and requirements that inventions and improvements developed by
the licensee must be handed over to the licensor. Moreover, contracts of apprenticeship have been used
to impose restrictions thar bind nationals from using or disclosing technological know-how even after
the termination of the labour contract. 132 Such restrictions may have a direct effect on the development
of indigenous technological capability. In addition to the direct impacts, the restrictions will also have
indirect bearing on related matters. It has been explained that "[ a] number of studies have shown that
patents have been used indirectly as a means of regulating or influencing not only the behaviours of
other enterprises linked by restrictive clauses... but also have impact on national economic policies...
relating to exports, substitution and selection of imports, price controls, employment etc. The use of
lawfUl monopolies has, in general, had adverse effects on certain key aspects of industrial development
by restricting exports of patented products by "tying" the purchase and supplies of licensed enterprises,
by setting arbitrary price for products under patents or manufactured undet licensing agreements, by
imposing restrictions on employment of local personnel etc:' 133
Moreover, the absence ofsanctions or safeguards against patent abuses might have worsened the situation.
A study showed that in some countries such as Ghana there were no provisions for dealing with abuses
of patent rights including non-use. 134

It should be noted that the mere availability of compulsory license alone may not ensure exploitation of
inventions. Despite the fact that compulsory licensing has been incorporated in almost all the patent laws
of African countries as instrunlcnt of sanction against non-working of patents, there arc only few cases
of use of the instrument. 135 The reason for the scarce use of compulsory licenses may relate to lack of

indigenous capacity and economic factors such as the size of the market. It is hardly possible to invoke
128 UN, supra note 126, at pAO

129 Institute for Latin America Integration, 1975, Industrial Property In Latin America and Its Role In Development and Economic
Integration: A review of Present Legislative Trends with Special Reference to the Treatment of Patents, UNCTADfrO/B/C.6/16, at p. 19
130 Yankey, supra note 3, at p. 289
131

Yankey, supra note 3, at p. 53

132 Institute for Latin America Integration, supra note 129, p. 16
133 UN, supra note 126, p. 22.
134 Yankee, supra note 3, p.197
135 These include the issuance of compulsory license by Mozambique in May 2004 and Zambia in September 2004 to Pharco
Mozambique and Pharco Ltd Zambia respectively to produce the generic version pf the patented ARV drugs there by facilitating the
availability and accessibility of the medicines in the respective countries. {See COMPULSORY LICENCE no. 01IMIC/04 issued by the
Ministry of Commerce and Industry of the Republic of Mozambique and see also Tenu Avafia Tetal, 2006, ICTSD, tralac Working Paper,
The ability of select sub-Saharan African countries to utilise TRIPs f1exibilities and competition law to ensure a sustainable supply of
essential medicines: A study of producing and importing countries.
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compulsory licensing and exploit a patented invention in the absence of potential licenses having the
necessary know how and capacity to exploit the parented invention without the cooperation of the patent
owner. Fu rthermorc? the size of the market in most African countries, like many developing countries, is
small, and that too may influence the decision to exploit an invention.B' It is instructive to note that 29
of the toral of 53 African countries have a population ofless than ten million, the majority of inhabitants
of which have low purchasing power. 137
The reason for non- exploitation of inventions by residenrs relate to lack of or inadequate capacity,
inappropriate credit policies and absence of an innovation support schemes. TI,e majority of inventors
in Africa do not have the financial resourCes to exploit their inventions. Moreover, there are no venture
capitalists and the private sector is weak in the majority of the African countries. The trend in the private
sector is also to focus on things that will enable a quick return and not on activities that involve risk and
take time. The Banking sector could not fill the gap and address the problem. The credit policy such
as the collateral requirement of most African banks is prohibitive. 138 Fiscal and other incentives that
may stimulate the exploitation of inventions are uncommon in Africa. 119 There is a lack of government
innovation support schemes in the majority of the African countries, which could assist inventors in
e:<ploiting their inventions.

3.2 Patents and Transfer of Technology
According to Blakeney, 140 the role that patents can play in the transfer of technology is the principal
justification for the existence, or introduction of the patent system in developing countries.
However, srudies reveal that the role of patents in transfer of technology in developing countries is
negligible. It has been estimated that patents accounted for less than 2% of the technology transferred
to developing <:ountries. 141 U1is ~stirIlate does not include the contribution the patent system may have
ro transfer of rechnology by facilitating the exploitation and use of technological information contained
in patenr documents.

The principal way in which patents may contribute directly to the transfet of technology to developing
countries is through the exploitation of the parented technology in the patent granting country by the
foreign parent holder himself or with his consent by third parries. The former mainly takes place in
the form of foreign direct investment or joint venture, while the latter chiefly occurs through a licensing
arrangement. Technology transferred through the establishment of foreign direct investment or joint
venture seem to be negligible as very few of foteign owned patents are exploited in developing countries
including African countries. It was noted that in Illost developing countries, patents have failed to
promote joint ventures and foreign direct investments since their owners have not used or exploited
the majority of the patented inventions in the countries where the inventions are patented. In cases
where some of the patented inventions ate exploited, the reason for the exploitation is attributed to
136 See ClPR,

su~ra

note 84, p. 42

137 These countries are Renin, Rotswana, Burundi, Cape Verde, Contral African Republic, Chad, Comoros, Congo, LJjibouti, Equatorial
Guinea, Entrea, Gabon, Gambia, Guinea, Guinea Bissau, Lesotho, Uberia, Ubya, Mauritania, Mauritius, Namibia, Rwanda, Sao Tome &
Principe, Seychelles, Sierra Leone, Somalia, Swaziland, Togo and Tunisia..
138 The commercial Banks in Ethiopia, for example, require more than one Birr collateral to lend one birr. Furthermore the type of
required collateral relates to movable and immovable property and does not extend to patents or utility models. See Mengistie G, Supra
note39.

139 There is no tax incentive to encourage the generation, protection and exploitation of IP assets including inventions in Ethiopia. See
Mengistie G, Supra note 39.

140 Blakeney, supra note 6, p. 57
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Yankey, supra note 3, p. 87

other factors. It was explained that the exploitation of a few of the registered inventions have been made
possible not because of the protection offered by the patent system per se, but because they form part and
parcel of an entite investment project!42
The transfet of patented technology via licensing arrangements is uncommon in African countries. A
study undertaken in Ghana and Nigeria, fot example, revealed that in both countries"patent licensing as a
vehicle for the ttansfer of technology is very rare, for lack of competent licensees capable of independently
exploiting the licensed inventions or due to the difficulty parentees' face in getting capable licensees:'143

It is important then

note that, contrary to many common assumptions, that the patent system in itself
is not sufficient to ensure transfer of technology. There are a number of factors that influence transfer
of technology. One of such facrors is local technological capability. Effective transfer of technology
presupposes the existence of indigenous technological capability. The importance of such capacity is
explained as follows:
to

For developing countries... the developmmt of indigenous technological capacity has proved to be a
key determinant of economic growth and poverty reduction. This capacity determines the extmt to
which these countries can assimilate and apply foreign techHOlogy. Many studies have concluded that the
most distinctive single factor determining the success of technology transfer is the early emergence of an
indigenous technological capacity.144
Indigenous technological capacity includes the capacity to select, adapt and apply foreign technology.
Such capacity is weak in Africa compared with other developing countries. CIPR explained that
developing countries such as China and India have the requisite technological capacity compared with
Sub-Saharan African countries, excluding South Africa. l4S As a result many African countries lack or
have inadequate indigenous capacity, which may inhibit effective transfer of technology. In this regard, a
Wotld Bank study '4S noted the following:

'n,e country without the capacity to carry out research

its own benefits very little from the research
done elsewhere. A developing country's ability to screen, borrow, and adapt scientific knowledge and
tech rIO logy requires essentially the same research capacity as those needed to generate new technology.
Yet few national systems so far developed the administrative ami technological capabilities to absorb and
adopt, in effective way, knowledge and teelmology that is becoming available to them from the work at
the intemational centres and research institutions in the developed countries.
011

Other factors such as size of market may also affect transfer of technology. A developing country with
a relatively small population of potential consumers or low level of manufacturing base may not be
an attractive location for licensing because the royalties that can be realized in such a market are too
small. l4?
The non patent related factors raised above seem to far outweigh the shortcomings of the patent system
in not facilitating technology transfer in most African countries. Ethiopia, for example, incorporated an
additional scheme ofprotection called patent of introduction in its patent law to facilitate the transfer and
142

Yankey, supra note 3, p.19S
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Yankey, supra note 3. p. 22
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CIPR, supra note 84, p. 11.
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CIPR. supra note 84, p. 2
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World Bank, Agricultural Research, Sector Policy Paper, Washington, DC, 1981, pp. 25-26, Quoted by A.Segai, From Technology
Transfer to Science and Technology Institutions, in J. R. Mcintyre, and D. S. Papp, (eels.): The Political Economy of International Technology
Transfer, Quorum Books, N,Y/ Westport, ConnecticutJLondon, 1986 p.1 04147

Please note that more than 50 % of the African countries have less than a population of ten million.
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exploitation of foreign technology. A Patent of Introduction is a title granted for an invention patented
abroad but not in Ethiopia within the prescribed period of time. The technology for which a patent is
not sought for within the required time is deemed to be part of the public domain. However, Ethiopia
felt that it needs foreign technology and incorporated a patent of introduction, a title that may give the
foreign patent holder a second chance or encourage any other person who may introduce and exploit a
technology that is validly protected elsewhere bur not in Ethiopia; As at November 23rd, 2009, fifty nine
Patents of introduction-of which only three were granted to Erhiopians- had been issued but only one of
the inventions was exploited.!48 It should be nored here thar none of the patent of introductions has been
revoked for failure to exploit the technology with in the period prescribed by the patent law.!49

3.3 Use of Technological Information Contained in Patent
Documents in Africa
The technological information contained in patent documents may help in supporting R&D effort,
strengthening local inventive and innovative effort as well as facilitaring transfer of technology in Africa
thereby contributing to S&T development and socio-economic progress.
Patent offices may be involved in the provision oftechnological information services and make a meaningful
contriburion to the scientific and technological progress of their respective counrries. However, rhe
signiticance of patents as a valuable source of technological information and the role patent offices may
play in supporting local R&D effort and facilitating technology transfer has not yet been recognized in
the majority of African countries. The majority of the patent offices in Africa have been focusing on rheir
registration fUnctions and are overwhelmed by other tasks such as registrarion of companies and ritle
deeds. Yankey, for example, noted that:
PatcHf Offices of GhmUJ and Nigeria hl4ve merely served as patent registration centres and do not

undertake any other functions expected of patCllt offices....do not adequately publish new inventions in
any patent journal or publiCiltion and thus do not help to disclose new technical knowledge to the general
public. In addition, as a result ofvery poorpling systems, general indifferellce and lack ofabsolute resource
and governmental support, the two offices have also not been successful as data ballks for techllological
information to the technological amI ina us trial development in their respective cou1'ltrics. 150

There are recently positive developments in some of the African countries in recognizing the key role
that Patent Offices may play in rhe provision of technological information services and promoting
the importance of patent documents as a valuable source of technological information. Kenya and
Ethiopia, for example, explicitly srare rhat the provision of rechnological information contained in patent
documents is one of the tasks of their Patent Offices. The 2001 Industrial Property Act of Kenya
requires the Kenyan Industrial Property Institute (KIPI) ro provide to the public industrial property
information for technological and economic development. 15 ] The Kenyan Industrial Property Institute
has established a Parent Information & Documentation Centre (PIDC), which has over 14 million
patent documents rhat are available to the public at a small fee. 152 1he Proclamation that established
the Ethiopian Intellectual Property Office (EIPO) identifies as one of the objectives of the office the
148 This is a pluugh StWJ8 made by an Ethloplan American, which was patented in USA in 1995 and no patent application was filed
with the Ethiopian Patent Office within the preSCribed period of time. The patent owner filed for protection of the plough share and secured
a patent of introdu::::tion. The Datentee introduced the lechndogy, begun producin;) and marketing it in Ethiopia.
149 Article 20 allu 21 provide Ulat a patent of introduction shall be considered null and void where the owner of the patent of introduction
fails to prove working of the invention beginning from the third year after the title has been granted.
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Yankee, 1987, supra note 3, P. 286
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See section 5 ( c) of the Industrial Property Act, No.3, 2001

152 Kameri-Mbole, 2005, supra note 43, pp.12-13. Please note that the number of patent application to date might have increased.

collection, organization and dissemination of technological information contained in patent documents
and encouraging its utilization.!53
In addition to the above, there are other countries that recognized the role of patents as source of
information and established patent information centres under the auspices of science and technology
institutions. These include Nigeria, Ghana and Tanzania. The Nigetian National Office for Technology
Acquisition and Ptomotion (NOTAP), with the assistance of WIPO, set up a Patent Information and
Documentation Centre in 1992.!54 Similarly in Ghana, the Registrar-General's Department and the
Institute of Industrial Research of the Council of Scientilic and Industrial Research with the assistance
of WIPO established a Patent Information Service Unit at the Industrial Research Institute in 1992."!55
Tanzania established an Intellectual Property Information and Advisory Centre, under the Commission
of Science & Technology, with the assistance of WIPO in 2008.
The signilicance and value of such measures and the importance of technological information contained
in parent documents in supporting local R&D effort, inventive and innovative activities and facilitating
technology transfer thereby contributing to national S&T development in Africa, may be elucidated by
taking the Ethiopian experience as an example.
The Ethiopian Patent Office, which was established in 1994 and evolved to become the EIPO in 2003,
had the collection and promotion of the use of the technological information contained in patent
documents as one of its major functions. Prior to the establishment of the Office, there was no single
patent document consisting of technological information in the country. A concerted effort was made
to collect patent documents. This effort bore fruit with the generous support obrained from the World
Intellectual Property Organization (WIPO), the African Regional Industrial Property Office (ARIPO),
the European Patent Office (EPO), the United States Patent and Trade Mark Office (USPTO),Japan
Patent Office (JPO), Swedish and UK patent offices. As at February lOrh, 2010, there are more than 30
million patent documents consisting of information in any lield of technology and comprising inventions
patented since 1790. 156 This is quite an achievement. Nevertheless, the most important question is how
much of this wealth of information is used and what contributions has it made to the enhancement of
technological capability and socio-economic progress of the counrryl
Although the number ofusers ofthe information when viewed in light ofthe collection and the technology
needs of the country is small, encouraging results have been reported. There are entrepreneurs who
improved their products using the technological information contained in patent documents, which
established enterprises and began to manufacture ptoducts that replaced imported ones. As a result,
it became possible to save foreign exchange, provide employment opportunities and widen the revenue
base of the government.!57 The information has also been used by higher learning institutions to develop
prototypes that may be used as a demonstration to smdents!SS, by research organizations in relining their

153

see Article 5 (2) of the Ethiopian Intellectual Property· Establishment Proclamation No.320/2003
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See Nnadozie. 2004. supra note 23, P.29
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See Nnadozie. 2004, supra note 23, P.31
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National Intellectual Property Information and Advisory Centre, E1PO, Patent Data base. .

157 These benefits may be explained by taking one success story as an example. A chemical engineer spent months stUdying patent
documents available at the Ethiopian Patent Office with a view to support his R&D effort aimed at developing and manufacturing a printing
ink locally. His effort resulted in the desired product that was found to be of a comparable quality with that of the imported good. The
printing ink is now manufactured locally and put in the market one third less than the price of the imported product. The production af the
good locally saved foreign exchange provided employment oplX'rtunity to Ethiopians and contributed to the widening of the revenue base
of the government. (EIPO, Information feed back data base. See also Mengistie G. 2006, supranote 39, )
158 Nazareth College of Technical Teachers Education reported that patent documents were used by researchers and students for
designing and development of prototype machines such as farmer plough, hand operated water pump, cart for rural transporting. Scissors
jack, etc. (ElPO, information feed back data base)
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research 159 and by the EIPO in advising technology recipients and preventing unreasonable payment in
a technology ?"ansfet agreement.!60
Ethiopia upgraded the patent information and documentation unit to a national Intellectual Property
Information and Advisory Centre using the suPPOtt obtained from the World Bank and WIPO as well
as establishing focal units in potential uset institutions.!6!
The above success story is televant when viewed in light of the fact that the bulk of the technology that
most African countries need is in the public domain. African countries, where little patent protection
is sought, are in a favourable position to freely exploit inventions patented elsewhere but not in their
countries using the technological information disclosed in patent documents. Even when patents are
protected, African countries may use the information to invent around the patent Ot reproduce ir when
the patent lapses before the patent term expire. The majority of patents lapse before the expiry of the
duration of protection for not being maintained. Patent laws require for payment of maintenance fee
during a prescribed period of time. If the patent is not maintained it is deemed as lapsed.
The membership of a number of African countries in international IP treaties and bodies may also help
them to collect and/or have access to patent documents. PCT makes available patent documents to
developing countries, thereby, facilitating access to and use of valuable information contained in patent
documents. Moteover, Aftican countries may take advantage of the facilities provided by WIPO in
strengthening their indigenous technological capability. WIPO has a facility called Patent Scope that
would allow searching 1,714,182 international patent applications and documents.!62 The organization
has tecenrly launched an initiative to make scientific and technological journals and literature freely
available to LDCs and at lowest cost to developing countries in July 2009.!63 It should be noted that
such free access will, fot example, enable LDCs to save 400,000 USD fo'r single use subscription per
annum. Assuming that there are ten higher learning institutions and R&D otganizations in one of the
LDCs in Africa, the amount that can be saved will be 4 million dollats per annum. This initiative is
highly commendable, when viewed in light of the difficulty that higher learning institutions and R&D
organizations, face in Africa to gain foreign exchange and the contribution that it may make in supporting
local R&D effort. Aftican countries should take note of the availability of such a facility and take the
maximum advantage out of it.
A number of African countries are investing on the development and expansion of Information
Communication Technology (ICT) infrastructute. This is a very positive development, which can be
tapped in making accessible technological information contained in patent documents and available in
national, regional and international patent organizations to potential users. ICT has enabled to overcome
physical limitation in making available information. Potential users can access the information wherever
they are using the ICT infrastructure in their own counrry. Thete is, however, a need fot cteating
awareness on the importance and value of the technological information contained in patent documents
and ensuting the use and linkage of the ICT infrastructure in place in accessing Patent databases.
159 The Physiology Dept. of the Faculty of Medicine, AAU wrote a letter to EIPO informing that patent documents had supported
its research projects such as the potential use of Noe-Vera extract for healing wound and treating hypertension and the project for
developing methods for controlling criminals using finger prints and hair types, (EIPO information feed back Data base)

160 EIPO helped to prevent payment of a royalty for a technology that was patented abroad but not in Ethiopia during the conclusion
of a technology transfer agreement between the Addis Ababa City Council and a Chinese firm in 2005.
161 The National Intellectual property information and Advisory service center was officially opened in April 2008. EIPO had managed
to set up focal units in more than 45 public and private institutions that are deemed potential users. These focal units have been engaged
in rendering bibliographic information to users and forwarding requests for full information to the NationallP Center of EIPO.
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See http://www.wipojnt/pctdb/en/

16..1 WIPO entered an agreement with publishers of scientific and technological journals and launched the Access to Research for
Development and Innovation Service (ARDI) program at the "High-Level Forum n Intellectual Property for the Least Developed Countries:
The Strategic Use of Intellectual Property for Prosperity and Development" held in Geneva from 23 to 24 July 2lX)9.

Chapter IV
Success Stories and Lessons Learned
4.1 General
There are Africans who have developed new inventions rhat solved various technological problems, made
use of the patent system to protect and exploit their inventions and to strengthen their R&D effort taking
advantage of the technological information contained in patent documents. However, many of the success
stories are barely documented and the stories not widely disseminated.
The effort made by the author to identify and cover two success stories from the five different regions of
Africa- East, West, Central, North and South was not successful for lack ofor inaccessibility ofdocumented
stories. Despite this, it was possible to colleer success stories from Ethiopia, Nigeria and Zimbabwe, which
may be representative of Eastern, Western and Southern Africa. The concrete experiences do demonstrare
the significance of patent protection in exploiting inventions and the technological information conrained
in patent documents in supporting and strengthening R&D effort in Africa.
An attempt is made below to summarize these success stories and to idenrify lessons that may be learned
by potential African inventors. The stories were collected from relevant internet sources, documents and
the inventors.

4.2 Success stories
Case 1- Extraction and Production of Starch and Starch Products from
Enset (Ensete Ventricosum) 164~ Ethiopia165
Industrially processed starch and starch products have a number of applications and uses in the industrial
sectors such as food, beverage, paper and textile factories. Starch is used as a sizing, finishing, binding. and
diluting agent, adhesive and water absorber in the textile, paper, and beverage industries. The adhesive
from starch is used in attaching labels on the packaging of food and beverage products. Starch is also
used as a sizing chemical in the paper and textile industries. as a tablet binder and disintegrator in the
pharmaceutical industries etc.

The starch that is available in the global market is made of corn. wheat, potato, cassava and rice'!" The
global demand for srarch is 35 million tons, which is increasing by 2 to 3% per annum.
Ethiopia used to import all the starch and starch products consumed in the domestic market from abroad.
According [0 Mr, Yitbarek, the inventor, owner and manager of Yitbarek Alemu Starch, Chemical &
Adhesive Indusrry (YASCAI). the country was spending more than 50 million Birr ( this is about 4
million US dollars) annually to import starch and starch products. This signifies a considerable burden On
foreign exchange, which is a scarce recourse in Erhiopia like many of the African countries. Local industries
often face difficulty in accessing the required foreign exchange in a timely way and when needed.

164

Enset, which is also known as false banana, is an endemic plant in Ethiopia.

165 The information is obtained from the inventor as well as the magazine and fliers published by the inventor's company- Yitbarek
Alemu Starch, Chemical & Adhesive Industry (YASCAI).
166

Starch is mainly extracted and produced from corn in USA, wheat in Canada and potato in Europe.
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The inventor noted the problem and undertook a research that took more than a decade to extract starch
[rom a local plant material-called Enset. Enset is an indigenous plant, which grows widely and is used
for various purposes in Ethiopia. More than 20 percent of Ethiopias population concentrated in the
highlands of southern Ethiopia depend on enset for human food, animal forage, construction materials,
and medicines. 167
The inventor spent time to studying patent documents consisting of relevant infonnation on the process
of extraction of starch from corn, potaco and cassava available in the Ethiopian Parene Office. The
lnformation helped him to refine his research and overcome technical problems that he encountered
during his research and innovative effort. The research which cook time, labour and resource finally
resulted in a process invention, which enabled the successful extraction of a high quality starch from
Enset. The inventor applied for the protection of his invention with the patent office. The office granted
a utility model certificate, numbered UM/15/99, inJune 9,1999.
The inventor began exploiting his invention in his home as a cottage industry with a capital outlay of only
Birr 30,000 (which was about 3,000 USD at the then prevailing exchange rate) involving one employee
in addition to the six family members. l68 The inventor underlined the importance of family sUppOtt
during the innovation process. Had it not been for the tremendous moral support and the srrength of
rhe family rhat srayed together during difficult times 169 in the course of rhe research and the innovarion
endeavour, the invention would have not been possible.
Mr. Yitbarek designed and used the apparatus needed for the extraction and production of starch from
Enset. Solar energy has been used to dry the processed/extracted starch. The quality of the produce
and the demand for it locally resulted in the establishment of Yitbarek Alemu Starch, Chemicals and
Adhesive Industry (YASCAI PLC), the expansion of the business and the opening of a (Ktory on a tract
of land leased to the company by the Oromia Regional State in Dukem- south of Addis Ababa.
YASCAI PiC is a family owned business established in 2000. The company, which evolved from the
home based cottage industry with a small capital and few employees, is now a medium sized industry
with a capital of Birr 10 Million (which is approximately 800,000 USD at current exchange rate) and
over 70 employees. Its daily output capacity, which was 2 cons per day in 2001, has now reached 15 tons.
The company at present meets 30 % of the demand of the local marker and has a plan to fully meet rhe
needs of the local industries and start exporting to eastern and southern African countries in the near
and mid term.
The company's production is known as environmentally friendly. The energy source for drying starch is
solar energy. The firm has been trying to make the facrory pollution free by installing a system that will
process the by product and convert ir into animal feed. It has a plan to start animal husbandry next to the
factory if additional space is leased from the regional government.
The invention and its exploitation have demonstrated a number of benefits, which includes rhe
following:

•

It helped to substitute a part of the imported starch and related products and save foreign
exchange,
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The family members include the inventor, his wife and four children.
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This involves the inventor quitting his job to focus on his research activity, using the limited resources for the purpose of research

and the family derending on the income of the wife alone

•

It gave employment opportunities to fellow Ethiopians and contributed to tackling the problems
of unemployment,

•

It provided a new market to Enset producing farmers there by giving them the opportunity
of marketing surplus Enset products and using the proceeds to send their kids to school, buy
kerosene and meet the needs of the house hold, and

•

It enabled local industries to procure starch locally using local currency, avoiding bulk purchase
and tying up capita!.l7O

The forward and backward linkage effect of the exploitation of the invention will help to strengthen
local industry as well as enhance the expansion of agriculture. The forward linkage effect, which includes
making raw material accessible to the beverage, textile and paper industries, helps to strengthen the
local industries. 17l The backward linkage relates to provicling a new market for Enset products that may
stimulate farmers to expand their production and enhance agriculture productivity.172
The patent system in Ethiopia did not only help the inventor to make use of valuable technological
information contained in patent documents, information that helped him to und~rstand the process of
extracting starch from other crops such as com and cassava and how to apply it to extracting starch from
the local plant material, but it also enabled him to defend the use of its invention by an unauthorized
user. An employee of the firm left his job and started to illegally produce and sell starch produced using
the protected method of extraction of starch from Enset. The utility model protection helped the firm to
invoke its right and send a notice asking the infringer to refrain from his infringing act and notifying him
that if not it will take court action against him. The infringer recognized the severe consequences that
could follow and agreed to stop his act of infringement. The potential misuse or misappropriation of the
invention had been successfully prevented as a result of the patent system that accord protection to the
inventor. Had it not been for such a system, the infringer could have pursued with his infringing acts and
benefited from his wrong conduct.
The achievements and contribution of the inventor are well recognized. Mr. Yitbatek was given a national
science and technology award, by the President of the Federal Democratic Republic of Ethiopia, fot
his invention as an outstanding achievement. The award included a gold medal and Birr 20,000 (which
was about 2,000 OS dollars at the then exchange rate). The inventor had also received a special award
certificate from the Chemical Engineers Society.
The company has a vision to be "a leading private company in Ethiopia and one of the best competitors
in Africa and the World in the production & marketing of starch and starch products': In line with this
grand vision, the company has a plan to fully meet the domestic demand, export its products to eastern
and southern African countries, and diversify the production of starch using cassava and corn. The plan
includes expanding the production line of starch to producing glucose locally and meeting the demands
of patients and meclical establishments in the health sector.
The inventor is conscious of the benefits of the patent system. He is planning to continue using the
technological information contained in patent documents to support his R&D and innovative effort
and to protect the results of his research activiries using the patent system. The inventor has managed
170 The ava~ability of starch locally may also enable to deal with the problem related to foreign products purchase, which often involves
relying on samples and whose quality may be affected during handling, storage and transportation.
171 Please also note that the starch manufacturing enterprise provide market for local industries that may produce goods, which may
be used as an input in the process of extracting and producing starch.
172

It is important to note that Enset. which is used as a raw material for this company, is becoming a cash crop thereby increasing

the opportunity for income generation by local fanners.
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to develop a process of exrracting srarch from orher crops such as cassava and secured utility model

protection. The new inventions and products will contribute to the realization of the vision and plan
of rhe company as well as to keep leadership and further strengthen competitive position in rhe local
market.

Case 2- Emergency Auto Transfusion Set (EAT-SET) - A Safe and Effective
Blood Transfusion Device173- Nigeria
In most developing countries such as Nigeria, health services are constrained by inadequate medical
personnel and pOOt diagnostic equipment. Health services have been ineffective to handle emergency
situations that require blood transfusion. The situation is worsened as a resulr of rhe difficulty in getting
blood from donors or blood banks. Getting blood donors has been very difficult because of lack of
awareness and cultural barriers. Moreover, the blood that may be available from blood banks has been
very expensive and beyond the reach of most people in developing countries.
Statistics show rhat a number of people such as morhers having abnormal pregnancy and victims of
traffic accidents die from internal bleeding. Transfusable blood could not be made available on time to
save lives. Even when blood is available, it may not be free from contamination and there is a danget of
spreading disease during blood transfusion.
In Nigeria, it is estimated that over 98% of the patients with internal bleeding require blood transfusions
for survival. However, blood is nor usually available early enough and often patients die. Even when the
blood is available from donors. it may be contaminated with malaria parasite. hepatitis B and even HIV
AIDS virus. About 60 of the over 98% patients mentioned above could benefit from blood recycling.
This technique may also help to deal with the problem of spread of disease tesulting from transfusion of
contaminated blood.
Brigader General Dr. Ovadje, who is a medical Doctor in the Nigerian Army and a Chief consultant
anaesthesiologist and intensive care physician at rhe military Hospital in Lagos, recognized these
problems and undertook R&D, with the support and involvement of Nigerian researchers and scientists,
to solve rhem. 174
The R&D effort bore fruit and resLilted in an invention called Emergency Auto Transfusion Set (EATSET) device in 1989. 'lhe invention enabled to rhe recovery of blood from rhe body cavity of the patient
during an operation for its reinfusion back into the patient after filtration. The device and technique of
auto transfusion improved and replaced the unsafe gauze @tration technique commonly practiced in
developing countries. The invention consists of a "transparent rigid capsule incorporating a V-shaped
micro filter and its part arrangements allow its adaptation to a manual source of Low vacuum".
The inventor started his research project wirh only $120 (one hundred twenty US dollars) and managed
to develop the invention using rhe research facilities made available by the Government of Nigeria.
The invention was used in its primitive bLit sterile form by the inventor to save intraperitoneal blood
from 12 patients. The inventor recognized rhe need to further refine the invention but had no resources.
He later succeeded in mobilizing donor support. UNDP made available the necessary financial support.
173 The story is extracted from WIPO website-http://'MWJ.wipooint/smeJenicase_studies/eat_set.htm and inventors web site-http://
www.eatset.com.
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174 Dr Ovadje ,while undertaking a specialist training in Nigeria, had observod thot a lot of pregnant Women in developing countries die
from internal haemorrhage (bleeding) arising frem ruptured ectopic pregnancy and that the absence of a well organized blood transfusion
service is a factor in the increased morbidity of this group of women, who may not have the ability to afford the cost of procuring blood
from hospitals or blood banks.

Dr. Ovadje used the UNDP money togethet with the money he got as part of awatds, which ful@led the
counter funding requirement, to furrher tefine and successfully test the equipment in 1995.
The inventor applied for and secured a patent for the invention in nine foreign countries. The patenting
of the invention coupled with the acknowledgment and support of the invention by UNDP and the
WHO facilitated the exploitation of the invention by building confidence of investors who made the
necessary finance available. Dr. Ovadge believes that the patent held by the company has played a key role
in enhancing the confidence of the investors.
The inventot established EAT-SET Industries in April 2001 to facilitate the commercialization and
wider exploitarion of the invention. The company has attracted several investors from the public and the
private sectot. The initial investment of the R&D project which was $120 dollars has grown to about
$100,000 (one hundred thousand US dollats) and is expected to increase to $ 1 million (one Million
US dollats).The device is now accepted as a low cost and appropriate technology that ensures safe blood
transfusions in developing countries.
The development and exploitation of the patented invention has a number of socio-economic benefits
to Nigeria and other developing countries. The invention has dealt with the problem of inaccessibility
or un affordability of blood and helps to avoid the health hazard resulting from contaminated blood in
developing countries. It contributed to lowering the cost of medical setvices and made services more
accessible to the POOt. particularly to women, who are considered disadvamaged in developing countries.
The wide use of such technologies in LDCs and developing countries will help to improve health services
and facilitate the achievement of the millennium development goal set to reduce post-natal mortality. The
exploitation of the invention in Nigetia will have additional socio-economic benefits including creation
of employment, saving of foteign exchange and the potential of generating foreign exchange through, fot
example, license arrangements in other countries.

The significance and contribution of the invention in the improvement of health services, is well
recognized in and outside of Nigeria. Dr. Ovadge has won various national. regional and international
awards, including the following:

•

the 1995 OAU-WIPO Best African Inventor Award, which consists of a gold medal, certificate
and a sum of money, presented at the assembly of the heads of states and governments of the
organization of African Unity summit held in Addis Ababa, Ethiopia,

•

National Council of Health and Ministerial Award in 1996,

•

TI,e World Bank Institute Award in 2000, and

•

The WHO Sasakawa Award in 2000. 275

Currently, the company is working on designing other appropriate and affordable medical products to
developing countries, which have less capabilities of acquiring costly sophisticated technologies.

175 Dr. Ovadge is the first African to receive this award.

39

Case 3- "Gwatamatic"- A Fully Automatic Digital Cooking Apparatus
-Zimbabwe176
Sadza is a staple food of Southern Africa and most sub-Sahara African countries. It is also known as
ugali, nsima, kenke, maize flifu, pap, isit,hwala etc. Cooking Sadza had not only been time and energy
consuming but also resulted in different quality of the food depending on the skill and mood of the
cook.

Sad"a cooking takes much time. For example, in Zimbabwe, a country of 12 million people, it is estimated
that 4 million man-hours are spent every day for Sadza cooking. 177 Furthermore. the energy required to
cook sadza, which was often made ar a house hold level, is high. On average cooking one litre of Saza
will consume 1.5kwh in contrast to Gwatamatic, which consumes 0.156KW1P'. In addition to the high
energy requirement, it was hardly possible to produce Sadza having consistent quality due to the absence
of a mechanism that will ensure the standard and quality of the Food in the traditional way of cooking.
Mr. William Gwata, had observed the problem while young and had thought of solving it. He got the
idea of automating a process while studying in UK. I79 His effort resulted in an automatic digital cooking
apparatus. which revolutionized the cooking of sadza. The invention made possible to ptepare sadza that
is enough to feed up to 400 people in 45 minutes maintaining consistent quality.
The auromarion of Sadza cooking has the following benefits and advantages over the conventional
cooking:
.

+

It has significantly increased productivity making it suitable for bulk production.
The consisrent quality achieved has promored customers satisfaction,

•

The savings in labour and energy has reduced the cost of production. The energy saving in
particular is of great importance for energy constrained Africa. and

..

It saves time of cooking and lessens the burden of African WOtnell, who are mainly responsible for

cooking and feeding the family. Using the traditional method. it takes one hour to cook a 2 litre
batch of sadza. This feeds four people. Cooking sadza to feed 400 people will rake 100 hours iu
contrast to the invention that made possible to cook the sanle size of sadza with in 45 minutes.
The inventor applied for patent protection of his invention and secureJ patents, Patents number

AP IP 198/01364 and 9819224 from the African Regional Intellectual Property Organization (ARIPO)
and the Company and IP registration ofSourh Africa in 2000 and 1999 respectively. The ARIPO patent
is validly protected in 11 of its designated member states including Zimbabwe.
TIle patent protection has facilitated the exploitation of the invention through virtual business model
arrangement. The inventor has managed to out source the manufacturing ofdifferent parts ofthe machine
thereby saving investment costs as well as cteating linkages with and a market for other manufacturing
enterprises.

176 Summarized from the material available at f1ttp;//www.wipo.int/§me/eo/case studies.!algor.Q~ITI,html and information obtained
from the inventor in direct communication.

177 ibid
17A Information obtained from the inventor during personal communiCi;;lticn.
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179 Mr. Gwata, was a biochemistry student at the University of Surrey, UK. He observed. during a professional training attachment
at the Frimley Park Hospital laboratory, that automated analyzers produce consistent results unlike the university laboratory, where he
together with uttler students were trained in a manual chemistry laboratory using test tubes. In contrast to the university laboratory, the
hospital laboratory was impressive not only in saving labor but also ensuring consiste'lt results. For example if they measured the calcium
level of one sample repeatedly, the machine gave the same result consistently for as long as the sample had not deteriorated.

The inventor and the patent owner established a company known as Algorhytm pvt. Limited- a Culinary
Engineering Company in Zimbabwe. The Company designs and markets innovative culinary hardware
and software. The business is designed as a virtual company based on the development and protection of
intellectual property. The technology designed by the company is subcontracted to several manufacturers.
This business model exercised by big companies such as IBM proved to be effective and successful.
The exploitation of the invention benefits institutions that prepare or require sadza in large quantity
such as catering institutions, military camps and universities. The manufacturing and marketing of
the apparatus provided employment opportunity to 15 Zimbabweans and a new market for other
manufacturing enterprises that produce parts for the apparatus.
The exploitation of the invention will not only contribute to the national economy of Zimbabwe but also
meet the needs of millions of people, to whom Sadza is a staple food. The benefit to Zimbabwe could be
looked at from the point of view of:
•

saving of energy, time and labour in cooking Sadza,

•

employmenr opportunity generated by the company.

•

market provided for those enterprises that manufacture and supply parts for the apparatus. and

•

foreign exchange that may be obtained when the invention is licensed to third parties, who may
wish to exploit it in other Mrican countries where Sadza is a staple food.

The people in the countries where Sadza is a staple food may benefit from the invenrion by exploiting ir
through a licensing arrangement and addressing challenges related to the time and energy requirements
of cooking as well as maintaining consistent quality of the food.
This invention and its mode of exploitation are unique in two ways. Firstly, the invention combines
hardware, software and a concept of removing human judgement out of the cooking process to ensure
consistency of quality. Secondly, its commercialization follows a virtual business model, where by the
company focuses on IP asset generation and outsource the manufacturing and other business tasks. Such
a model is advantageous to Amcan inventors who often face shortage of investment capital in exploiting
their inventions.
It is interesting to nore that the innovative idea which became inputs into the invention came in to the
mind of Mr. Gwata at different occasions and stages of the process. The consistency in the result of

a UK hospital laboratory being associated with automation triggered the innovative idea of applying
automation for consistent quality cooking. On the other hand the virtual business model concept came
into the attention of Mr. Gwata during the commercialization stage accidentally when he was reading a
case study on the subject in Harvard Business Review. The model has solved his financial problem and
enabled him to start a business with only a modest pension contribution refund. ISO
The inventor and his business establishment have a plan to fully exploit the business created by the
invention, which makes digitization of recipes possible. The plan includes splitting and strengthening
the business company in to hardware and soft ware divisions and producing a down-sized apparatus that
will meet the needs of a household of two to ten persons.
The vision of the inventor and his company is to standardize and computerize food recipes there by
enabling the consumer to get and prepare the food of his/or her choice without having a cooking skill.
Conversely, it should also allow good cooks everywhere in the world to package their cooking skills on
180 Information obtained from the inventor.
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CDs and other media and make money from selling them. At present cooking skill is an under-exploited
form of intellectual property Asset.

4.3. Lessons Drawn From the Success Stories
The above success stories demonstrate the capacity of African inventors in resolving real problems,
meeting the needs ofAfricans and contributing to socio-economic development. It reveals that the various
problems Africans and the continent are facing can be solved by the sons and daughters of Africans, who
have the potential to invent and innovate.
.
Patience, perseverance and commitment of inventors are critical for success. Had the inventors not have
these qualities they would not have managed to register the remarkable achievements, which will make
Africans proud. The success stories signify the importance offamily, government and donor organizations
support in local inventive and innovative activities.
The Ethiopian story shows the significance of family and government support in the development and
commercialization of inventions~The hard work and the strength ofthe family bond during difficult times
have contributed to the development of an invention that has significant socio-economic contribution.
The support of Government in making available land to set up the manufacturing plant has also
enabled the inventor to exploit the invention and increase production capacity. The st0ty also shows
the importance of using the technological information contained in patent documents and protecting
one's own invention before exploiting it. The inventor has successfully used patent documents to learn
the techniques involved in extracting starch. The protection of his research result has also helped him
to ptevent misappropriation of the fruits of his labour and investment. One can not stop mobility of
labour but unauthorized exploitation can be checked. The misappropriation of one's invention by an
ex-employee can be successfully prevented. Potential African inventors should take a lesson on the
importance of securing their inventions before exploiting it in order to prevent similar problems as well
as deterring potential infringers.
The Nigerian story depicts the importance of donor funding and government support and cooperation
of scientists in R&D and exploiting valuable inventions that may address a range of problems in line

with the needs of the people and countries of Africa. The support of WHO and UNDP as well as
the Government of Nigeria were critical in the process of developing the invention. It also shows the
importance ofpatents in mobilizing the resource needed for exploitation. Patents help to build confidence
of investors that will support the commercialization and exploitation of patented inventions.
The experience of Mr. Gwata from Zimbabwe demonstrates the importance of observation in
developing solutions to technical problem, the availability of different tools in exploiting inventions and
the significance of Patent protection. Innovative ideas may be formed by observing our surrounding and
relating them to the problem we intend to solve. The business model used by Mr. Gwata shows that there
is no need to do every thing by oneself. This may require huge investment and may not be within reach of
many of African inventors. Outsourcing is an excellent strategy. This is made possible because of patent
protection. No one can reproduce the apparatus and exploit it with out the consent and authorization
of the patent holder.
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Chapter V
Conclusion and Recommendations
Almost all African countries have national patent systems or belong to a regional patent system that
in effect serves as a national patent system. All but three African countries are members of m~or
international patent agreements.
The patent system in some of the African countries is more than a century old. However, the system
has played a very small role in stimulating local inventive and innovative activities, fostering technology
transfer and contributing to the development of scientific and technological capability. This is due to a
number of factors related to or ourside of the patent system.
The patent system was originally inherited from the colonial powers and little was done thereafter to
tailor the system to re/lect specific needs and situations. The patent laws inherited from the colonial
powers were revised in the absence of a dear policy goal i.e. for the sake of merely having an independent
patent system or to comply with international patent treaties with out attempting to exploit policy spaces
and f1exibilities in order to meet the needs of the countries.
The absence of a comprehensive national IP policy contributed to the failure of the patent system in
making meaningfUl contribution to the development of science and technology. The lack of national IP
policy, amongst other factors, meant it was not possible to:
•

integrate intellectual property into the development plans of the countries,

•

guide the creation, protection and exploitation of inventions such as those generated in public
research and higher learning institutions,

•

have clarity ofdirection, ensure policy coherence and develop national positions during the negotiation
of multilateral and bilateral agreements dealing with or consisting of matters related to patents,

•

join regional and international patent agreements with full understanding of the benefits and
challenges of being a party to such instruments or co-operation arrangements,

•

know specific needs of the countries, exploit policy space in international patent agreements and
tailor the patent system accordingly, and

•

build local capacity in the field of patent policy and law making. administration of patents,
nor to exploit opportunities created by the patent system such as promoting the wider use and
exploitation of scientific and technological information contained in patent documents.

Patent laws in many of Mrican countries were inherited from colonial powers and revised merely for the
sake ofhaving independent system or complying with the requirements ofinternational patent agreements.
Little was done to tailor the laws re/lecting the specific needs and positions of African countries as well
as exploiting policy loopholes and /lexibilities available in international patent treaties. This should be
changes. Patent laws need to be revised to meet primarily domestic needs while simultaneously complying
with the requirements of international patent conventions.
The institutions that administer patents are weak and/or overburdened with other tasks. Most of the
patent offices, for example, lack adequately qualified manpower such as patent lawyers or technical
personnel that fully understand the challenges and opportunities of the patent system, and who can

•

directly promote the use of the patent system in meeting development goals,
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•

d~velop policy and legislative proposals to tailot the patent system to meet specific needs,

•

follow up developments at the international level on patent related issues and

•

advise governments on national positions.

Staff ttaining and exposure is mainly limited to workshops and seminars organized by regional and
international organizarions such as OAPI, ARIPO and WIPO.
The majority of African parenr offices focus on registration of patents and have no or very little role in
creating awareness, promoring the use of the patenr system by potential users, providing support services
to local inventors and innovators including rendering technological information and advisory services to
potential users. Some of the patent offices, in particular the Registrar General's office, in the majority
of the English speaking African countries, are entrusted with other tasks such as company registration,
which takes more than 80 % of the resources of the office, and which will affect the time available for
other tasks that may enable the use of the patent sysrem as a tool for developmenr. This may require
reorganization of the offices, definition of focused mandates and entrusting them with development
related tasks such as supporting local researchers and inventors by making available valuable technological
information contained in patent documents. Such as service may be supported by the ICT infrastructure
that is being developed by a number of African countries. ICT infrastructure helps to make accessible
patent documents and databases, which are available in national, regional and international patent
offices to potential users in research and development organizations, higher learning institutions and the
productive sector where they are and whenever they need the information..
In addition to the above there are other factors that have an impact on the generation, protection and
exploitation of inventions in African countries, which by affecting the use of the patent system prevent
it from playing a meaningful [and expected] role and contributing to national S&T development. These
non patent related factors include inadequate S&T manpower, insufficient R&D funding or sources of
finance, weak S&T infrastructure, lack of or inadequate linkages between R&D institutions and the
private sector, absence of innovation support schemes and so on. These factors seem to be the major
contributors to the low level of local inventive and innovative activities, transfer of technology and the
development of S&T capacity.
Most Mrican countries have recognized the catalytic role S&T plays in socio-economic development and
have taken various measures to strengthen S&T capability. These include the adoption of S&T Policies,
the establishment of Ministries, Commissions and Councils that deal with S&T, the expansion and
setting up of institutions such as high learning institutions and R&D institutions etc. The decision taken
by the AU's Heads of State meeting in 2007 to allocate 1% of their GOP to R&D is a manifestation ofthe
recognition of the role of S&T by African leaders and their commitment to enhance S&T development,
which will in turn foster socio-economic development. These measures are commendable and the patent
system can - if managed skilfully - be used to strengthen them.
The multi dimensional challenges that Mrican countries face in effectively using the patent system
to stimulate local inventive and innovative activities, foster technology transfer and contribute to the
development of S&T require a holistic trearment in addressing both patent and non parent related
factots at the national level and will need support from regional and international IP organizations as
well as developed countries.
At the national level, African countries may consider:
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Developing a national IP policy and integrating IP in to national science, technology and economic
development plans,

•

Revising existing laws to incorporate schemes such as utility models to promote local innovative
activities

•

Addressing concerns about using/exploiting the existing policy spaces and Ilexibilities provided
under existing international patent treaties to which they are a party

•

Strengthening institutional capacity administration by establishing a single and focused office
dealing with Intellectual Propetty.''' Such a measure will not impose additional burden, it can
be done by bringing together the capacity available under different institutions. The step will,
amongst others, help to :
Deal with the common situation of fragmentation of IP administration,
Define and specify responsibilities of the office including development related tasks,
Strengthen the infrastructure and human resources of the IP Office,
Organize and render IP advisory and support services to local inventors, innovators, business
establishments, higher learning and R &D institutions,
Build a data base to monitor and analyse clie contribution of patents to S&T,
Promote the use of the patent system by potential users such as local tesearchers, R&D
institutions and business establishments,
Establish and strengthen linkage with potential user institutions such as academia, public
R&D organizations and the private sector,
Initiate co~operationagreements with national, regional and international Patent organizations

. and mobilize support,
Undertake policy studies, develop policy and legislative proposals on the effective use of the
patent system, and
Follow up developments in the field of patents at regional and international level and advise
the Government on national positions or measures.
•

Ensure that the ICT infrastructure, which is being built by a number ofAfrican countries is used
to make technological information contained in patent documents accessible to potential users,

•

Take on complimentaty policy measures that may enhance local inventive and innovative activities
and foster effective transfer of technology to the extent the ability of the country concerned
permits. These may include addressing the non-patent related factors as well as putting schemes
such as innovation fund to deal with problems African inventors face during rhe generation,
protection and exploitation of inventions.

Sub-regional, regional, and international organizations as well as developed countries may have a role in
supporting the endeavours of governments at the national level. Sub-regional IP organizations such as
ARIPO and OAPI, regional organizations such as the African Union and the UNECA, and international
organizations such as WIPO and WTO may playa meaningful role in strengthening endeavours and
measures taken by governments at the nationalleve!. These may include:
•

Supporting the efforts of governments by making available the necessary technical and financial
support,

181 In a number of African countries there are two or more organizations dealing with industrial property, which includes patents and
copyright. In some of the countries such as Egypt, there are three institutions dealing with major elements of lP -copyright, patent and
trade mark.
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+

Initiating and supporting national studies on the use and impact of the patent system in
enhancing S&T progress and contributing to socio-economic development of African countries
and disseminating findings and recommendations,

•

Documenting and disseminating success stories in uSing patents in African countries,

+

Undertaking studies on issues that are of relevance to African countries, developing policy
proposals, coordinating and promoting common regional positions during multilateral
negotiations involving patents,

+

Establishing and updating a data base on the use of the patent system by Africans,

+

Creating awareness of policy makers on the potential role of the patent system in supporting the
development efforts of countries and fostering scientific and technological progress,

+

Promoting the importance and wider use of technological information contained in patent
documents,

+

Building institutional capacity in particular meeting the need for qualified manpower in effectively
using patents as policy tool for development in African countries.

The developed countries may also playa key role in strengthening rhe endeavours ofthe African countries.
These may include:
Recognition of the specific position of the African countries and refraining from natrowing the
policy space and flexibilities available under the existing international patent treaties such as the
TRIPS agreement,
.
+

Revising existing patent agreements taking in to account the needs of African countries as
demonstrated by the revision of the TRIPS agreement to address rhe health concerns of poor
countries on the basis of the Doha declaration,

+

Accommodating rhe needs and demands of African countries during the development of future
international patent treaties as well as the negotiation of bilateral and multilateral trade and
investment agreements, and

•
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182

Discharging the obligation they undertook under existing international treaties such as the TRIPS
agreement in making available technical assistance and support aiming at capacity building. '82

See Article 67 of the TRIPS agreement.
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