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PRELIMINARY DRAFT OF A

TREATY FOR THE ECONOMIC COMMUNITY OF WEST AFRICA

idU) LXPL^.iTQBY NOTES

INTRODUCTION

1. The West African Conference on Economic Co-operation, which was held

in Hccra fron 27 *pril to 4 May 1967, adopted the Articles of Association

for the Establishment of an Economic Community of West Africa, Article 7,

paragraph 2 of the articles of Association provided that the said Articles

may be signed by the States of the West African sub-region. The -Articles

of Association entered into force on 4 May 1967 in respect of Dahomey,

Ghana, Liberia, Mali, Mauritania, Niger, Nigeria, Senegal, Sierra Leone,

Togo and Upper Volta, on behalf of which the said articles were signed on

that date.

2. The Articles of Association established an Interim Council of

Ministers which, as provided in Article 5j paragraph 3 therein "shall

have as its principal task the drafting of the Treaty governing the

Economic Community of West Africa, its submission to Member States and the

initiation of action as may be deemed necessary and appropriate to

facilitate the entry into force of the Treaty."

3. The present preliminary draft of a treaty for the Economic Community

of West Africa, together with explanatory notes, is submitted for the con

sideration of the first session of the Interim Council of Ministers.

In accordance with Article 5, paragraph 2 of the articles of association

the West African sub-region comprises Dahomey, Gambia, Ghana, Guines,

the Ivory Coast, Liberia, Mali, Mauritania, the Niger, Nigeria, Senegal,

Sierra Leone, Togo and the Upper Volta,

2

On the same date the Articles of Association were initialed on behalf of

the Ivory Coast,
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4. In its basic structure, tnis ^^ treaty generally follows analo

gous regional association treaties. While the draft articles draw

widely upon practice under existing regional economic associations,

they rest primarily on consideration of the specific situation in and

the requirements of the West African sub-region.

5. Wherever appropriate, the draft article submitted axe based on

available alternative options, so indicated.

6. The approach followed in this paper is essentially pragmatic. As

a result, the substantive provisions do net contain any single common

denominator of over-all Treaty objectives but, rather, constitute a

search for selective ad-hoc objectives applicable to individual topics

and spheres of action in the light of the realities of the situation.

In fields where early mandatory implementation is basic to the concept

of the Community _ for instance, the progressive elimination of tariff

barriers - the Treaty is relatively more rigid than it is in such

spheres as monetary policies, where it recognizes that the Community

straddles the franc Zone, and the sterling and dollar areas, and must

thus leave it to the Parties to interpret a mandate couched in general

terms xn the light of the evolving circumstances and opportunities for

cohesive action.
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CHAPTER I

PRINCIPLES

1. Draft Treaty Articles

Article 1-1

ESTABLISHMENT OF THE COMMUNITY AND MEMBERSHIP

1. By the present Treaty the Parties establish among themselves

the ECONOMIC COMMUNITY OF WEST AFRICA (hereinafter referred to

as the Community).

2. Membership in the Community shall be open to all such Members

of the United Nations Economic Commission for Africa as fall

within the area known as the West African sub-region, comprising

Dahomey, Gambia? Ghana, Guinea, the Ivory Coast, Liberia, Mali,

Mauritania, the Niger, Nigeria, Senegal, Sierra Leone, Togo and

the Upper Volta and to any other State as may be admitted by the

Council.

Article 1-2

AIMS OF THE COMMUNITY

The aims of the Community shall be s

1. To promote through the economic co-operation of the Member

States a co-ordinated and equitable development of their economies,

especially in industry, agriculture, transport and communications,

trade and payments, manpower, energy and natural resources?

2. To further the maximum possible interchange of goods and ser

vices among its Member States;



3- To contribute to the orderly expansion of trade "between the

Member States and the rest of the worlds

4- By all these efforts and endeavours to contribute to the econo

mic development of the continent of Africa as a whole.

Article 1-3

GENERAL UNDERTAKINGS

1. In order to achieve the aims of the Community, the Member

States shall;

(a) Work in.close co-operation with one another and

endeavour to co-ordinate and harmonize their economic

policies, both within and outside the Community;

(b) Keep each other informed and furnish the Community
with the information required for the achievement of its

aims ;

(c) Within the Community, establish among themselves

consultation on a continuous basis and carry out studies

in order to determine the areas and linos of economic

development to be undertaken jointly or in common;

(d) Negotiate within the Community the progressive eli

mination of customs and other barriers to the expansion

of trade between them as well as restrictions on current

payment transactions and on capital movements;

(e) Take measures which render their products relatively
competitive with goods imported from outside the Community

and seek to obtain more favourable conditions for their

products in the world market;

(f) Endeavour to formulate and adopt common policies, and

negotiate and conclude Agreements among themselves or through

the medium of the Community, designed to serve the achieve

ment of its aims, including the development Jointly or in

common of specific branches of industry and agriculture, the

joint operation of specific transport and communications ser

vices, the development and the joint use of energy, joint

research, training of manpower and the implementation jointly

I
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or in common of all other projects designed to promote the

objectives of the Community, as well as common trade and

payments arrangements, and

(g) Ensure3 both within and outside the Community, that

the common policies that have been adopted and the Agree

ments that have been concluded for the achievement of the

aims of the Community are carried out.

2. Member States shall take all steps, particularly the pro

vision of budgetary and other resources, required for the imple

mentation of the Decisions and Recommendations of the Community,

duly adopted.

Proposed additional paragraph for insertion between items (f) and

(g) of Article 1-3, paragraph 1:

(g) Join, within the Community, in the establishment of

machinery to promote the financing of economic development

projects and measures in the interest of the Community, and

In the event of adoption of the proposed additional paragraph, the

last word ("and") of item (f) above should be deleted, and the present

item (g) would become item (h).

Article 1-4

CO-OPERATION AMONG MEMBER STATES AND WITH OTHER BODIES

1. Individual Member States shall be entitled to take, both

within and outside the Community, measures of economic co

operation without the agreement of other Member States, provided

that such measures do not prejudice the aims of the Commu

nity

2. Member States which belong to or join other systems of eco

nomic co-operation shall inform the Community of their membership

and of those provisions in their constituent instruments that

have a bearing on the purposes /aicis/ of the Community.
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2. Notes and comiiients

Under the title "Principles" the first chapter of the Treaty incorpo

rates Articles 1 to 3 of the Articles of Association for the Establishment

of an Economic Community of West Africa into its text, with the addition

of a new initial Article (i-l) providing for the establishment of the

Community and membership thereof.

A minor amendment of an editorial character is suggested in Article

1-4. The change from "purposes" to "aims" of the Community would bring

the text into line with the heading of Article 1-2.

The addition of a new sub-paragraph (g) in the text of Article 1-3

would introduce, at the outset, the concept of a Community mechanism in

the field of development financing — a concept elaborated in Chapter

IV of the Treaty draft and the subject, further, of Protocol No. 1.
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CHAPTER II

THE WEST AFRICAN COMMON MABKET

',1. Draft Treaty Articles

Article II-l

1. In order to achieve the progressive abolition of customs

harriers and analogous obstacles to the expansion of trade

within the Community and thus to create the foundation for

co-ordinated economic, agricultural and industrial develop

ment,

Alternative text 'Af Alternative text 'B*

the Member States shall without delay the Economic Committee shall
enter into negotiations among them- without delay consider the
selves in order to establish an scope of and timetable for an
agreed implementation procedure and effective implementation pro-

to submit recommendations thereon to cedurs and shall submit a
the Council. Recommendation thereon to the

Council.

2. For the purposes of the preceding paragraph, Members

shall pay due attention tos

(a) The need to attain within the Community a balanced and

equitable economic development of all Member States with

due consideration for any disparity in the stages of such

development as exists among the Members;

(b) The importance of avoiding serious dislocation in the

present structure of the internal economy of the Member

States, and of present patterns of trade and of sources of

revenue 5

(c) The particular importance of creating the basis for

the programme of co-ordinated industrial promotion set forth

in Chapter III of this Treaty by an accelerated reduction

of such customs duties as might delay or slow the estab

lishment of an expanded market within the Community for the

products of industries to be thus promoted.
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Article II-2

Alternative text TA'*

In their negotiations on the

progressive abolition of internal

customs barriers within the Com

munity, Members shall also pre

pare recommendations for submis

sion to the Council on the estab

lishment of a common tariff policy

in respect of trade with third

countries and for the progressive

equalization of their respective

duties in regard to such trade.

Alternative text 'B1*

In the consideration of the

progressive abolition of internal

customs barriers within the Com

munity, the Economic Committee

shall also consider an agreed

implementation procedure and

timetable for the introduction

of.a tariff common to all Mem

bers in respect of trade with

third countries and submit a

Recommendation thereon to the

Council.

Article I1-3

Dedicated to the principle of the desirability of the- progres

sive lowering of barriers to the expansion of trade not only

within the Community but throughout the world, Members shall

individually and in common actively support the efforts to

wards this objective by international bodies and organisations

and in particular those undsr the United Nations Conference on

Trade and Development (UKCTAD). and the General Agreement on

Tariffs and Trade (GATT).

Article II-4

In support of the progressive abolition of fiscal obstacles

to the expansion of trade within the Community in the interest

of its effective economic development, Members .shall without

delay consult with each other with a view to attaining the

progressive elimination as between themselves of restrictions

on movements of capital and of current payments connected

therewith.

The applicability of either alternative texts 'Ar or 'B1 is pre

determined by the respective texts under Art. Il-i, para. 1.

(See also note 1, p. II-6) below.
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2. Notes and comments

Chapter II is concerned with outlining an implementing procedure for

Article 1-3, paragraph 1 (d) in respect of the progressive elimination

of customs and related barriers within the Community. It does so in

flexible terms, for- in essence it establishes how the Members of the

Community shall proceed to implement the relevant paragraph of the Gen

eral Undertakings without prescribing any exact course of substantive

acti_on. . . ;

The burden of further action thus rests on the Members as such or

on.rthe Economic Committee and, under either alternative avenue, on the

Council. vIn terms of broad lines of treaty practice, the present text

steers a midway course between an approach including very specific pro

visions and timetables /Is in the EEC and European Free Trade Association

(EFTA) treaties, with the latter rather less specific in mandatory

scope/ and an approach whereby the treaty would be silent on the imple

mentation of the General Undertakings. Between these two variants lie

the treaties of' the Central American system and the Treaty establishing

the Latin .American Free Trade Association (LAFTA).

The Central American system rests on a progressive structure of sepa

rate treaties whose titles are indicative of an over-air implementa

tion sequence. "
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These are, in chronological ordert

1. Multilateral Treaty on Free Trade and Central

American Economic Integration ^Tegucigalpa, 10 June 1958)

Agreement on the Regime for Central American

Integration Industries (Tegucigalpa, 10 June 1958)

2. Central American Agreement on the Equalization of Import

Duties and Charges • (San Jose, 1 Sept. 1959)

3. General Treaty on Central American Economic Integration

(Managua, 13 Dec. I960)

Agreement establishing the Central American Bank for

Economic Integration (Managua, 13 Dec i960).

While the first two groups of treaties relied, in respect of tariff

reductions and equalization of external tariffs, on a system of sched

ules? the final General Treaty provided for the establishment of a

common market and free-trade area with a single schedule of exceptions;

in addition, it provided for adoption of a standard Central American

tariff' in respect of trade with third parties.

The initial LAFTA Treaty, on the other hand, rested on an item-by-

item negotiation of internal tariff reductions; initially signed in

I960, the provisions underwent some recent revisions aimed at acceler

ations the process of tariff reduction.

While draft Article II-l would not lay down any timetable beyond

a call to take up the matter of tariff deductions without delay9

there is little doubt that the time factor is crucial, not only in
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substantive but also in psychological terms, for any new venture is

largely carried forward by its own momentum of action and progress.

Thus the following table of completion targets of the principal econo

mic communities and analogous arrangements is of interests

No. of

Treaty■ or arrangement

Eur. Econ. Community

EFTA

LAFTA

Centr.

Centr,

Centr.

(Montevideo, I960

(Asuncion, 1967)

, America, Ho. 1,

, America, No. 2,

. America, No, 3>

c

1958*

1959*

i960*

Tv^e

CU/CM

FTA

FTA

cu/fta

Target

9 1/2

12

12

b

10

Duty equal- 5

ization

CU/CM

r.M

5

6

period

a

yrs.

"b
yrs.

yrs.

yrs.

yrs.

yrs.

yrs.

raths.

stages

3

9

-

—

—

-

—

Legend and notes

CU

CM

FTA

- Customs Union

- Common market

- Free-trade area"

a/ Actually achieved in 10 yrs.

b/ Actually achieved in 7 yrs.

0/ Treaty for East African co

operation (Kenya, Tanza-

" nia, Uganda) signed 6 June

1967.
* Code numbers refer to list of

treaties on preceding page.

■ It is, however, equally true that successful implementation of the

Treaty provisions must depend on due attention to the factors set

forth in paragraph 2 of Article II-l. Item (b) of that paragraph thus
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draws attention, among othors, to the question of sources of revenues

the extent to which national fiscal revenues as a whole are derived from

t

customs duties collected in inter-Community trade will clearly reflect

on a Member's ability to forego such revenues within a given time span,

but this consideration may "be offset by the prospect of new and rising

revenues from other sources. Indeed, industrial integration and import

savings would give impetus to economic development, and would contri

bute to the raising of general levels and consequently of the revenues

of the country.

Paragraph 2 thus serves to draw attention to the inter-connection

among a wide range of economic factors that are involved in the topic

of tariff reduction and to the probability that many of these factors

will exercise an offsetting influence in one direction or another.

In procedural terms, the first two articles of Chapter II offer two

options? (a) negotiation among Member States? or (b) consideration by

the Economic Committee (Article II-l). In addition, regardless of

which alternative is followed, there are two avenues of approach,

(a) progressive equalization of external duties? and fb) the determi

nation of a procedure and timetable for the introduction of a full

common external tariff (Article II-2). The essential difference bet

ween fhe two basic options is that in one case the initiative would lie

A switching of "tracks", i.e., from alternative 'A1 in Article II-l

to alternative TBf in Article II-2 would, however, necessitate in

sertion of an appropriate transitional phrase, depending on the

course of action adopted.
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with the Members themselves, while in the other there would "be a degree

of institutional initiativa and, presumably, guidance.

The inclusion of the text of Article II-3 is based on a recognition

of the importance of co-operating with the efforts made on a world

wide scale for purposes analogous to those underlying the creation of

the Community.

Article II-4 completes the parallel structure of this chapter with

item (d) of the General Undertakings set forth in Article 1-3, paragraph

2
1; the text rests in part on analogous provisions in the Treaty of Rome.

2

Article 67 of the Treaty reads?

1. Member States shalls in- the course of the transitional

period and to the extent necessary for the proper functioning

of the Common Market, progressively abolish as between them

selves restrictions on the movement of capital belonging to

persons resident in Member States and also any discriminatory

treatment based on the nationality or place of residence of

the parties or on the place in which such capital is invested.

2. Current payments connected with movements of capital bet

ween Member States shall be freed from all restrictions not

later than the end of the first stage.



E/CN.14/WA/EC/5
Page 14

CHAPTER III

ECONOMIC POLICIES

1. Draft Treaty articles

Article III-l

In the implementation of the General Undertakings in respect
of economic development policies Member States shall in their
joint or common endeavours be guided in particular by the
considerations set forth in Articles III-2 to III-9 of this
Treaty.

Article III-2

1. In taking measures to render their products relatively
competitive with goods imported from outside the Community,

Member States shall give particular consideration to the
establishment of joint or common projects and ventures
which, by achieving economies of size or scale and of
favourable location in relation to sources of materials and
to principal markets, will result in a lowering of costs
and_prices and thus contribute to the raising of levels of
living and to the better utilization of economic resources.

2. In seeking to obtain more -." ;vourable conditions for
their products in world markets, Member States shall give
due consideration to all joint or common means of raising
export revenues by:

(a) Promoting^ wherever appropriate, the pro~
cessing within the Community of products origina

ting in the primary sectors of the economy;

(b)^ Establishing research and development
facilities with a view to improving types and

qualities of export commodities and products and
seeking the diversification of the export sectors
of their economies;

e to
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Article III--3

PROMOTION 0? INDUSTRIAL DEVELOPMENT

1i It en) ativs text ' a '

In formulating and adopti^ comon p iicies in respect of the

develcpaent;, jointly or in ooixion, of specific branches of

industry Members shall in particular encourage and promote

the establishment of new nanufacturing and processing indus

tries within a framework of integrated development with a view

to attaining the maximum economic benefits arising therefrom

in order equitably to raise the standards of living anong the

participating Members and the Community as a whole.

Alternative text 'B1

1. Common policies in respect of the development jointly or in

common of specific branches of industry shall in particular

encourage and promote the establishment of new manufacturing

and processing industries and the specialization and expansion

of such existing industries within a framework of integrated

development with a view to attaining the maximum benefits

connected therewith,,

.2.. The programme of integrated industrial development shall be

implemented on a reciprocal and equitable basis to the progres

sive economic benefit of all Members of the Community and of the

Comunity r.s a whole.

3... Industries established under this programme shall be desig

nated Community Industries and shall be so declared by Decision

of the Council upon a i?.ecoixiendation of the Economic Corxiittee,

4. In implementation of a Council Decision designating a

specific CoT^munity Industry, Member States shall conclude in

respect of each such industry an additional Protocol stipulating

all relevant and appropriate implementation modalities and

conditions., and in particular the accelerated tariff reductions

which shall be applied to such industries under the terns of

paragraph 2 (c) of Article II-1 of this Treaty.

5. Designation as Community Industries shall be open to enter

prises or groups of enterprises in the public, private and mixed

sectors of the Comunity economy,,
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Article III-4

POLICIES IN RESECT OF COMMODITIES

1- Member States shall establish anong themselves consultation
in order to co-ordinate their policies and actions in all areas
01 mutual interest in respect of the production and marketing
of primary commodities and in respect of international arrange
ments relating thereto,

2 The Community shall establish consultation and co-ordination
with other organizations of the region concerned with the co
ordination of policies and measures in respect of such commodi
ties and shall wherever appropriate and on a reciprocal basis
seek consultative representation in the institutions of such
organizations.

Article III-5

TRANSPORT AMD COMMUNICATIONS

1. Intte formulation and adoption of common policies, and the
negotiation and conclusion of Agreements anong themselves on
through the medium of the Community in the fields of transport
and communications services, Menber States shall give due
attention to requirements in these fields in support of the
objectives of their plans and measures for general economic
development, and in particular for the development of agricul
ture and industry and the marketing of the products thereof
both within and outside the Communityo

2. Member States shall give particular consideration to
.opportunities for joint operation of transport and connunica
tions .services where such operation will serve to eliminate
duplication, especially in adjoining areas, of analogous
services and related facilities or where duplication of capital
expenditures can be eliminated or avoided,,

3. Member States shall give due attention to the expansion and
improvement of transport and accooodation facilities in the
context of stimulating the growth of intra-Community trade and
commerce and in relation to the development of international
tourism, bearing in mind the opportunities offered in this
field by broad co-operation at all levels with organizations
and enterprises within and outside the Community.
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Article III-6

TRhHSIT RIGHTS

Each Member State shall under this Treaty and under all appli

cable international Agreements and Conventions ensure full

freedom of transit through its territory for goods proceeding

to or frou another Member State.

Article II1-7

TRANSIT RIGHTS OF LANDLOCKED COUNTRIES

Each Member State shall under this Treaty ensure the full

application of the principles and provisions of the Convention

on Transit Trade of Land-Locked States adopted on 8 July 1965.

Article III-8

ENERGY

1. In the formulation and adoption of common policies, and

the negotiation and conclusion of Agreements among themselves

or through the medium of the Community in the field of energy

supply, Member States shall seek to attain the widest possible

integration of existing .and.planned -facilities-in the,..interest
of the Community,

2. The Community shall further seek to establish consultation

and co-ordination of policies__and measures in respect of

energy supply /and navigation/ with the specialized commissions
and committees of the sub-region charged with particular

responsibility for the development of a river basin and shall

where appropriate and on a reciprocal basis seek consultative \
representation in the institutions of such bodies.

Article III-9 |
v:

INVESTMENT

Menber States shall consult among themselves with a view to
co-ordinating and harmonizing their policies and measures in

respect to investment, with particular attention to the nature

and scope of investment incentives. Member States shall con

sult with each.other with a view to avoid or eliminate any

policies and measures which bring about or night lead to the
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distortion of competitionin favour of certain enterprises,

econonic sectors or States and' which are incompatible with
the Aims of the Community.

2O Notes and conaents

a. General considerations

The draft articles submitted under the heading of Chapter III constitute,

in essence, an elaboration of the substantive itens of the General Under

takings enunciated in Article 1-3. Such elaboration serves to give

substantive direction to Treaty implementation and provides an essential

source of momentum to the Community,

b. Notes on draft Articles

The chapter as a whole is an extension of the principles enunciated in

the General Undertakings. Article III-3, on the promotion of industrial

development, offers two radically divergent courses of potential action:

(l) Alternative 'A1 provides a highly flexible procedure of bilateral or

multilateral negotiations with a view to attaining a goal that is specified

in general terns; or (2) Alternative 'B1, which envisages a programme of

industiral integration roughly analogous to that of the Central American

system, but based on procedures that are rather more pragmatic and flexible

than those of the Central American model, resting essentially on the

2

E.g., Agreement on the Regime for Central Anerican Integration Industries;

Tegucigalpa, 10 June 1958= Article I of the Agreement reads:

The Contracting States undertake to encourage and promote the

establishment of new industries and the specialization and expan

sion of existing industries within the framework of Central

American econonic integration, and agree that the development of
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2

Footnote 2 continued froo pagu 18.

the various activities which arc or nay be included in such

a programme shall bo effected on a reciprocal and equitable

basis in order that each and every Central iinerican State

may progressively derive- economic advantages. \

The procedural and implementing provisions of the Agreement are as

follows:

Article II

The Contracting States declare their interest in the develop

ment of industries with access to a cormon Central American

market. These shall be designated Central Jmierican integra

tion industries and shall be so declared jointly by the Con

tracting States, through the agency of the Central American

Industrial Integration Concussion established in conformity

with article VIII of this Agreement.

The Contracting States shall regard as Central American

integration industries those industries which, in the judgment

of the Central jinerican Industrial Integration Commission,

comprise one or more plants which require access to the Central

American market in order to operate under reasonably economic

and competitive conditions even at minimum capacity. ^.

Article III

The application of the present Regime to the Central .anerican

integration industries is subject to signature by the Contract- \
ing States, in respect of each of the said industries, of an

additional protocol stipulating: ...--■■■ ,

(a) The country or countries in which the industrial plants
covered by this Regime are to be initially situated, the ninimun \

capacity of the said plants and the conditions under which \

additional plants are to be subsequently admitted into the same

or other countries;

(b) The quality standards for the products of the said industries

and any other requirements that nay be deemed convenient for the

protection of the consumer,

(c) The regulations that, nay be advisable as regards the
participation of Central American capital in the enterprises

own lg the plants;

Footnote 2 confetd.

on page 20
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f such i

as .cecity Industrie,, by Decision of

toon of the Econonic Co^ttee (with thfc alternaUve

-ting as the Sub.Conriitte&

by way of an additional Protocol /to the Treat^.

«» -fusion or A.U,!^^ constitutes ^^ ^

-ndate of the GeMMl Undertakings to the effect that the adoption of

-.on policie. in the fields of industry and agriculture also COVers the

topic of comodities and coroodity agreements.

II^ on transport and co^unications is general in character,

but xts nandate is extended to the related field of tourisn. In this

Vision due attention is given to the opportunities offered by co-operation

wxth Coonunity and Foreign organiZations and enterprises, thus taking into
account the growing interest in long_haul ^

to hotel development therein.

ArticlesIII-6 BnfU are conplenentary and contain an affiroation of

guarantees in respect of transit rights and, separately, of transit rights

of landlocked countries.

(Footnote 2 continued fron page 19.)

lo

Article IV

The products of plants which fom part of i fpnt^i
industry and which are covered bv the n^^fi^!^ ^ration
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Article XII-8 on energy provides, notably, for close co-operation between

the Community and the specialized bodies of the sub-region charged with

responsibility for the developuent of the najor river basins of West Africa,

e.g., the Niger, Chad and Senegal river basins. For that reason a reference

to (river) navigation is offered as an alternative additional wording in the

article.

Article III-9 calls for the co-ordination and harmonization of investment

incentives, declaring any policies and measures in this field which lead,

or might lead, to the distortion of competition incompatible with the Aims

of the Community. The article thus rests on principles enunciated also in

4
the EEC and Central American Integration treaties.

Jirticle 92 of the Treaty of Rome reads:

1. Except where otherwise provided for in this Treaty, any aid,

granted by a Member State or granted by means of State resources,

in any manner whatsoever, which distorts or threatens to distort

competition by favouring certain enterprises or certain produc

tions shall, to the extent to which it adversely affects trade

between Member States, be deemed to be incompatible with the

Common Markets
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:v

HE It2GIOI7AL TjI^LOH-I^I1 AOTEOKETY OP

HJO ilCOHOidTC CGi2iaiII?Y OF1. V/3ST AFRICA

Draft Treaty Articles

1. A Regional Development Authority of the JDconomic Community of West

Africa (hereinafter referred to as the Authority) shall be established
for the purpose of providing development financing machinery geared to

a co-ordinated mobilization of the financial resources of the Community,

2, The Authority shall be so constituted as to have access to external

sources of capital and or d?vel or"? ?'.?.+. .^opx stance <,

3t The Authori+y shall bo charged *'ith financing and financial management

in support of activities directly related to balanced economic and industrial

development in liorabsr States in the interest of tho Community and. shall to

this end call uj)on international;, regional and national screes of

development funds and upon capital markets idthin and outside the Community.

The Statute of tho Authority shall be set forth in a Protocol annexed

to this Treaty, which Protocol shall come into force months

after the coming into force of the Treaty*

Tho Authority shall l:avo full legal personality and shall enjoy in the

territories of the I-Icmbe? States the same privileges and immunities

provided for in respect of the Community and its institutions under

Chapter VIII of this Treaty.
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2. Notes ajid comments

The provisions of the present chapter are based, in the first place, on

the need to create;, at a Community level and on a Community scale, a means

of channeling development funds — and especially funds to be obtained out

side the sub-region — into national, bilateral or multilateral development

activities in all spheres of economic life. In this context, special

importance attaches to establishing the mr;:;dnery for, and providing the

option of, obtaining such extra-Community funds not only from conventional

sources of development-aid loans and grants but also in foreign capital markets

and through Community and foreign commercial banking systems,

The foregoing considerations might point to the desirability of creating a

development bank to serve the needs of the Community in this respect or3 in the

alternative, of relying primarily on the services and resources of the African

Development!Bank. It is, however, recognized that the considerations set forth

above call not so much for a banking institution as such but for a broadly-

based financial-management organ with the competence to enter into financing

operations on its own when required.

Furthermore, the past years have seen a proliferation of both national and

regional development banks, and to the extent to which these are secondary

sources of financing? they have exerted growing pressure on traditional primary

sources of such financing. The rise in calls upon primary capital resources

has tended to be greater than the growth of those resources themselves. In

addition, the establishment of a development bank would entail the commitment c

substantial^ resources by its members — and it may be recalled in this
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connexion that the Members of the Community have already subscribed ;?6l.8 million

to the African Development Bank. Finally, the administrative personnel require

ments of a sub-regional development bank would impose an additional burden on the

Community's manpower resources.

Primary reliance upon the African Development Bank to serve the Comraunity!s

financing needs, on the other hand, would involve considerable competition for

available funds, in the first place between I-iembers of the Community, indivi

dually or under Community aegis, and other African States; and in the second

place among the I-lembers of the CoiHnunity themselves. Thus, this second

alternative would further remove the point of demand from that of supply by

interposing new levels of competition, not to mention administrative processing.

Uhilc the African Development Bank would remain one of the sources of

funds for the suggested Authority, it would be only one of several such

potential sources, Tho Authority would be able to pursue other alternatives,

not only in terms of fund sources but also in terms of financing methods and

means.

As envisaged here, the Regional Development Authority in its fund-channeling

function would fulfil a financial management rSlc within and on behalf of the

Community and as between the Community and outside capital and other fund

sources. Its clients would include the Community Industries, i.e., the

public bodies provided for under Article III-3 above, licmbcr Governments and

public corporations in Kcmbcr States, as well as private and mixed enterprises

within tho Community, Capital and other fund sources are envisaged to include
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international, regional and foreign sources of development aid and of

development-loan i'undo, including tfce International Bank for He construction

and Development, the Inccrnational Development Agency, regional development

banks and funds (o,g., the African development Sank and the Economic

Development Fund of 33X), and commercial banks and bank syndicates both within

the Community itself and abroad, especially in the developed countries.

Finally, the Authority would bo provided uith. powers to issue bonds, both

within the Community and .n world capital markets.

In terras of practice, regional development banks acting as financial

managers for p-.?ojec+ loans frequently use one or more of the channels

indicated above to tap foreign capital resources, in some cases also ■

obtaining export-credit guarantees in respect of certain loans in the country

in which the lending banks are located. In actual treaty practice? special

interest attaches to the borrowing powers vested in the High Authority of

the Europeans Coal and Steel Community (IXSO). in the exercise of these

powers, the High Authority has repeatedly floated bond issues in the

1. Thus the Central American Bank for Kconomic Integration — the banking

institution of the Central American Common Lbrkct ™ has repeatedly, ,
either directly or in its capacities financial manager for the Central

American Integration Fund, obtained foreign Government loans or has arranged

credits through foreign banking institutions, and especially such

institutions which themselves have operations in Central America*
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an CBd African capital n,ricets tilroUt;h the intomedla^ Qf

comncrcial bunlcc.2

In this context, if ahould te noted that

establishing LCSC states that

The institutions of the- Comuunity shall
those activities /"i.e., aotivitieo ^icT^ZlZo
torroyme and financins opoiutionB_7 with as little

v,ith the interested parties.

In order to endow the Ee3ional Development Authority with the po,ers

and competences neces.ar, to enable it to fulfil it8 funotions> it raay

be desirable to establish it by a Protocol annexed to, and constituting

an integral part of, the Treaty. An outline of this Protocol, with

stated draft texts for certain basic substantive provision, i8 annexed

to this report.

2-
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CHAPTER V

HARMONIZATION OF MONETARY, FINANCIAL AND FISCAL POLICIES "

1. Draft Treaty articles

Article V-l

1. Recognising that the monetary, financial and fiscal policies of

each Member State affect the economies of the other Members,

Member States shall consult with-each other on all matters

relating, to-such policies that, are of joint or. common interest.

2, Members sh&lXJji particular refrain from actions in "tiaase areas

that-may be inimical to the interests -of other ..Members and to.

the .attainment of the objectives of the Community.

3. If ~ for reasons of a temporary imbalance of payments-or. .internal

economic, .dislocation a. .Member.State is obliged to take measures

'that may affect the economies of other ^embers, it shall advise

/ them directly and through the Council of its...intentions in

/ advance of the implementation, of the proposed measures and shall

wherever appropriate consult with other Ambers on possible

remedial. measures.

4, F.or the purpos-e of this. Article the term "fiscal policies" shall
not be deemed to include customs duties and charges with an

equivalent effect, in respect of which the provisions of Chapter

II of this Treaty apply.
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2. Notes and comments

This Article is designed to bring the broadest possible area of monetary

and fiscal policies (other than policies in respect of customs duties)

within the purview of the Community without, however, entering into complex

procedures which would impose undue burdens on both Members and institutions.

Paragraph 1 of the Article rests on a similar enunciation in the EFTA

Convention, and is in particular designed to prohibit all actions in the

monetary and fiscal fields that are inimical to other Members or to the

Community; and to provide an "early warning" system if a Member is compelled

to take measure? likely to affect the economies of other Members adversely.

It also provides for consultation in such an event in order to explore

possibilities of joint or common remedial measures without, however, imposing

any obligations in this respect.

Convention establishing the European Free Trade Association, Art. 30,
which reads in part:

Member States recognise that the economic and financial

policies of each of them affect the economies of other

Member States and intend to pursue those policies in a

manner which serves to promote the objectives of the
Association.
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CFAPTEh VI

Till-; OIGi^.S OF THTi,

1. Draft Treaty articles

Article VI-1

The organs of the Conimunity shall be

- The Council;

- The l(Tconomic Committee; and

- The Secretariat.

Kach of these organs shall act within the limits of the

powers conferred upon it by this Treaty.

Article VI-2

1* The Council as the principal organ of the Community shall

be vested with all powers conferred by this Treaty upon-

the Community.

2. The Council shall be responsible for the implementation of

the provisions of this Treaty, and for the supervision,

co-ordination and review of the operations of the Community

in accordance with the Aims set forth in Article 1-2 .
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Article VI-3

1. The Council shall consist of all the Members of the

Community.

2. Each Member shall normally be represented on the Council

by a Cabinet Minister or an official of equivalent rank.

3. The Council shall meet once a year in ordinary session,

and shall meet in special session at the request of at

least three Members.

4- Decisions of the Council shall be adopted by a two-thirds

majority of the Members. Resolutions and recommendations

shall be adopted by a simple majority of the Members present

and voting. ■ .

5. The Council shall adopt its rules of procedure.

6. The Council may request the Economic Committee to undertake

any studies which the Council considers desirable for the

achievement of the aims of the Community, and to submit to

it appropriate proposals.

Article VI-4

1.: The/Economic Committee shall take the measures■appropriate

for the functioning and development of the Community and

to this end shall:

. - ,(a) Formulate recommendations-.or-opinions for ;submission
.: ;..■ • to the Council in matters within the scope of.the

Treaty; ■ . ■.-.■-/ .

(b) Exercise the competence conferred upon it by the

Council for the implementation of the decisions and

recommendations adopted by the latter.
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Article VI-5

1. The Economic Committee shall consist of all the Members

of the Community.

2. Each Member shall be represented by a senior technical

official.

3. Meetings of the Economic Committee shall be called by the

Chairman on his own initiative or at the request of any

member of the Committee or of the Council.

4. The Economic Committee shall adopt its rules of procedure.

5. The Economic Committee shall establish a sub-committee^on

industrial integration and any Sub-Committees and working

groups which it deems appropriate to advise and assist it

in the performance of its functions.

Article VI-6

The".Secretariat shall be headed by an Executive.Secretary and
shall comprise such divisions as may be approved by.the Council.



E/CN.14/WA/EC/5
Page 32

Article VI-7

1. In the performance of their duties the Executive Secretary

and staff of the Secretariat shall not seek or receive in

structions from any Government or any other authority external

to the Community. They shall refrain from any action that

might reflect on their position as international officials

responsible only to the Community.

2. Each Member State undertakes to respect the exclusively

international character of the responsibilities uf the Exec

utive Secretary and the staff and not to seek to influence

them in the discharge of their responsibilities.

Article VI-8

Interim arrangements

Notwithstanding the provisions of Article VI-6, the Council

may, until such time as the Community is able to recruit its own

Executive Secretary and staff and make the necessary budgetary

and administrative arrangements for the services of the Secre

tariat, enter into appropriate interim arrangements with the

Economic Commission for Africa for the provision of such staff,

administrative facilities and technical and consulting services

as may be required by the Community.



L'ic-.ny or the provisions of this chapter rest on those of the Treaty

of Fomc in respect oT its insr.itutions, in which functions and peuers

ar- defined i;-j. bread ,^d geror::! termo, Ko attempt nan teen made to

specify '..hi*?. ivuotlons t,nc. powers in riei.ail: as a result, both the

Council end the Economic Committee would be given considerable latitude

of action and, -above all. or initiative.

The Economic Committee is required to establish a Sub-Committee on

Industrial Integration, whose membership would be decided by the

Committee,, The Economic Committee v-ould also be empowered" to establish

such other subsidiary bodice as may be required,
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CHAPTER VII

'iTIONS . i'JD FINANCING

OF THE COMMUNITY

1. Draft Treaty articles

Alternative draft text 'ii'

Article VII-1

1, The Council shall consider and approve the Budget of the
Community.

2. The expenses of the Corinunity shall be borne by the Member
States as apportioned by the Council,

alternative draft text 'B'

Article VII-1

1. The Council shall consider and approve the Budget of the
Community 0

2. The expenses of thu Community shall be borne by the Member
States in the proportions set forth in Article VII-2.

3. The apportionment among the Members of the expenses of the

Community may be revised by a Decision of the Council, which
shall be the subject of a Protocol to this Treaty.

Article VII-2

The expenses of the Corinunity shall be borne by the Member States
in the following proportions:

(Names of States) (Proportions)
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2, Motes and comments

Treaty practice in respect of the operations and financing of regional

economic associations and other major r.iuiti-national bodies falls,

roughly, into the following categories:

1. Consideration of the budget and its approval by the

principal organ or institution established under

the Treaty. Apportionment of expenses by such organ

or institution-

This category includes the United Nations

(.article 17 of the Charter); the European Free

Trade association (jirticle 34 cf the Stockholm
Convention),

2. Equal lump-sun division among Member States.

This category is represented by the Central

American economic integration system (General

Treaty on Central American . c.n^mic Integration,

, 13 Dec, I960, Art. 23).

annual contribution per member fixed at equiva

lent of U.S. $50,000.

3. apportionment of expenses on the basis of a percentage

scale established under the Treaty,

The principal example is the European Economic

Community (Treaty of Rome, «.rt. 200), which

establishes the following scale txiong the

Members:

Belgium

Germany

France

Italy

Luxembourg

Netherlands

7.9

28.0

28e0

28.0

0.2

7.9

It nay be useful to note that, under Article 201 of the Treaty of Rome,

the Commission of EEC is charged with studying the conditions under which

the above—nentioned method of assessment night be replaced by

other resources of the Community itself, in particular,

by revenue accruing from the corxion customs tariff when

the latter has been definitely introduced.
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a systen of such financing of Community operations fron revenues—in

this case tax revenues—is also provided for the operation of the East

African Conmunity.

The following chart indicates the subscriptions of the participants in

the West African Sub-regional Conference on Economic Co-operation

to the African Development Bank, and nay be useful in considering a

systen for the apportionment of the expenses of the Community.

State

Dahomey

Ghana

Ivory Coast

Liberia "'

Mali .

Mauritania

Niger

Nigeria

Senegal

Sierra Leone

Togo

Upper Volta

.- -Country Subscription ,

Million Units of Accounts)-^

lo40

12c80

6.00

2.60

" ■""-■ 2.30

lclO

1,60

24.10

5.50

2.10

1,00

■ 1,30

Percentage of

Conmunity Total

2.27

20.70

9.71
4.21

3.42

1.78

2.59

39.00

8,90

3.40

■1.62

2.10

TOTaL 61,80 100.00

At the rate of one unit per ILS. $.

For an explanation of the systen of calculation used to determine the

apportionment of subscriptions, see African Development Bank,

Allocation of Capital Subscriptions; Note by the Executive Secretary,

See also Agreement establishing the African Development Bank,

Appendix B. ...
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CHAPTER VIII

STATUS, P^IVILLGES aKD IMMUNITIES

1* Draft Treaty articles

Article VIII-1

The Community shall possess full international personality.

The Community shall in each of the Menber States possess the

nost extensive legal capacity accorded to legal persons

under their respective municipal law.

Article VII1-2

The Community Representatives of the Members, and officials

of the Community shall enjoy in the territories of the Menber

States and under the conditions defined in Protocol No. 2

annexed to and forming an integral part of this Treaty the

privileges, immunities and exemptions necessary for the

achievement of its aims.

2. Notes and comments

The two articles of this chapter rest largely on the model-of the Treaty

of Rome, and in particular on Articles 211 and 218 of that Treaty.

In making the privileges, irimunities and exemptions the subject of a

separate Protocol, the Treaty text as such is not lengthened by extensive

provisions of a non-substantive character which might tend to obscure the

substance of the instrument.
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CHAPTER IX

SETTLEMENT OF DISPUTES

1. Draft Treaty articles

Article IX-1

The Member States undertake to settle amicably any dispute that

nay arise between a Menber State and the Corinunity or between

any Menber States.

If agreement cannot be reached by negotiation, the parties

shall submit the natter to arbitration.

The arbitration procedure to be followed shall be determined

under the terms of Protocol No. 3 which is annexed to and

constitutes an integral part of this Treaty.

2. Notes and comments

Article IX-1 establishes mandatory recourse tc arbitration in the

settlement of disputes between a Menber State and the Connunity or between

any Member States. The arbitral procedure to be followed would be laid down

in Protocol No. 3 to this Treaty.
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CHAPTER X

GENERAL AND FINAL PROVISIONS

FUTURE TREATY RELATIONS BETWEEN MEMBERS

OF THE COMMUNITY AND THIRD PARTIES

1. Draft Treaty article

ALTERNATIVE TEXT 'A1

Article X-l

In order to create and to maintain conditions conducive to the

furthering of the economic and industrial development and inte

gration of the Community and in particular in implementation of

the common policy in respect of the common customs tariff, the

Parties agree to exclude from consideration under any clause

providing for most-favoured-nation treatment in any commercial

agreements that they may conclude with third States or associa

tions of States all benefits, exemptions and concessions which

the Parties grant each other under the terms of the present

Treaty.

ALTERNATIVE TEXT 'B'

Article X-l

The Council acting on behalf of the Community shall nego-

n.tn with third States or associations of States and put



E/CN.14/WA/EC/5
Page 40

^Alternative text 'B' (cont;d.^7

into effect all necessary measures to ensure the implementation

of the common policy of the Community with respect to trade

with third parties.

The Council shall in particular initiate all necessary measures

for the creation not later than the end of the transitional period

of the conditions required for the implementation of the common

policy with respect to such trade. The Parties-shall' co-ordinate

their commercial relations with third States or associations of

States to this end.

The Council shall negotiate and conclude on behalf of the

Community all agreements with third parties in respect of or

relating to the common customs tariff.
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2. Notes and comments

The two alternative draft texts 'A' and 'B' submitted here represent,

respectively, (a) a specific assertion of a right to determine the scope

of the concept of most-favoured-nation treatment; and (b) a more generalized

and flexible policy directive on that subject.

a. Draft Article X-l: ALTERNATIVE 'A'

Under this alternative text, the parties undertake to determine the

meaning of the term "most favoured nation" in the context of any future

agreements between Members and third parties providing for most-favoured-

nation treatment. They do so in the form of an exclusion of intra-Community

benefits under the present Treaty from the criteria to be applied in deter

mining the basis for such treatment under all new trade agreements between

a Member of the Community on the one hand, and one or more non-member States

or associations of States on the other: the special intra-Community tariff

should not give rise to claims to equivalent treatment of third countries

under a most-favoured-nation clause.

This approach rests on a broadened application of an analogous position

taken within the framework of the Central i^ierican economic and industrial

integration treaties. That framework of treaties is stated to rest on the

"special principles of a Central American public law" by which the parties

are governed; the parties' specific position on most-favoured-nation treat

ment provisions is expressed by their consent to apply to any future trade

agreement the "Central American exception clause" with a view to excluding

the benefits provided for in the Central American Economic Integration



treaties from the application of the most-favoured--nation treatment provi

sions, and to renegotiate agreements already in force to achieve the same

ends.

Multilateral Treaty on Free Trade and Central American Economic Integra

tion, Tegucigalpa, 10 June 1958, Art. XXIV, which reads as follows:

Considering that this Treaty is specifically Central American

in character and is designed to lay the foundations for a customs

union of the Contracting States and for the progressive integra

tion of their economies, the Contracting States agree that before

signing or ratifying any multilateral agreements relating to

commodities, trade or customs concessions, and before acceding to

any international organization established under those agreements

or negotiating any arrangements within the framework of such an

. organization, they shall consult each other with a view to agreeing,

if possible, on a common and united policy.

The Contracting States shall also endeavour to adopt a common

position at inter-American or world economic conferences or meetings,

The Contracting States agree to maintain the "Central American

exception clause" in any trade agreements they may conclude on the

basis of most-favoured-nation treatment with any countries other

than the Contracting States.

The Contracting States declare that, in concluding this Treaty,

they are prompted by the desire to establish closer mutual links,

as States of Central America governed by the special principles of

a Central American public law. To that end, they agree that if

any of the trade agreements they may conclude with other countries

or their participation in other international arrangements should

constitute an obstacle to this Treaty, particularly as a result of

the provisions embodied in the other treaties permitting other

countries to claim no less favourable treatment, they shall rene

gotiate or, as the case may be, denounce them at the earliest

opportunity, with a view to avoiding the difficulties or prejudice

which might ensue for the Contracting States as a result of claims

of that nature.

The Contracting States also undertake not to conclude any new

agreements with other countries which are contrary to the spirit

and purposes of this Treaty and, in particular, to the provisions

of this article,,

/Cont'd. on p. 4J7
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Draft text alternative 'A1 thus rests on a geographical generalisation

2
of the Central American position in respect of future agreements to be

entered into by Members of the Community, without reference to a statement

of any regional principles of public law. This generalization is based on

3

the ground that regional economic associations must be able to maintain a

treatment differential as between their own members on the one hand and

third parties on the other, or lose their ability to maintain their exis

tence in the face of outride competition.

Footnote 1 (continued from preceding page)

In the subsequent General Treaty on Central American Economic Integration,

Managua, 13 December I960, the "Central American exception clause" is agair.

mentioned in Article XXV, which reads:

The Signatory States agree not to sign unilaterally with

non-Central American countries any new treaties that may

affect the principles of Central American econoiric inte

gration. They further agree to maintain the "Central

American exception clause" in any-trade agreements they

may conclude on the basis of most-favoured-nation treatment

with any countries other than the Contracting States.

2 The matter -of prior treaty obligations is dealt with under Article X-2
below; the question of the retroactive effect of the Central American

system is therefore disregarded here.

^ Advocacy of the approach exemplified by alternative 'A1 must stress the
regional or geographical-affinity aspect to distinguish it from exception

claims by essentially political associations. The relevant provisions

of British Commonwealth treaties based on most-favoured foreign nation

treatment have come under strong criticism within the GATT framework.
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b. Draft Article X-l: ALTERNATIVE 'B'

Draft Article X-l under Alternative *B' is mandatory in respect of the '

implementation of "a common policy" in respect of commercial relations

between Cummunity Members with third parties, but maintains an element of

flexibility as regards the actual formulation of that policy, permitting

its future determination. It is thus not self-implementing, but calls for

a series of steps to be taken both by individual Members and by the Council

of the Community.

In terms of existing treaty practice, this draft text rests broadly on

that adopted by the European Economic Community, which in turn is based

on an interrelated framework of treaty provisions and of subsequent actions

by Community institutions. These may be summarized as follows:

Under the Treaty of Home, the relevant framework is constructed by the

provisions of Articles 3(b), 9, 110-114 and (interns of a summary of the

principles of EEC) Article 234,

Article 3 provides that the activities of the ^European Economic/ Commu

nity shall include

(b) the establishment of a common customs tariff and a common
commercial policy towards third countries;

Under the terms of Article 9,

1. The Community shall be based upon a customs union covering
the exchange of all goods and comprising both the prohibition,
as between Member States, of customs duties on importation and
exportation ... and the adoption of a common customs tariff in
their relations with third countries.
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Article 110 introduces the Treaty chapter on Commercial Policy With a

general statement of purpose under the customs union, while Article 111

provides for action to be taken during the transition period and defines

the role of the EEC institutions in these matters.

The permanent aspects of the common commercial policy are set forth in

Articles 113 and 114 in the following terms:

Article 113

1. After the expiry of the transitional period, the common

commercial policy shall be based on uniform principles,

particularly in regard to tariff amendments, the conclusion

of tariff or trade agreements, ... .

2. The Commission shall submit proposals to the Council for

the putting into effect of this common commercial policy,

3. Where agreements with third countries require to be

negotiated-, the Commission shall make recommendations to the

Council, which will authorize the Commission to open the

necessary negotiations.

4. The Commission shall conduct these negotiations ... within

the framework of such directives as the Council may issue to

it.

E.g., co-ordination of commercial relations with third countries in

order to create the conditions necessary to the implementation of a

common policy in the matter of external trade (para. 1);. the carrying

out, by the Commission and on the authority of the Council, of tariff

negotiations with third countries concerning the common customs tariff

(para. 2); and adjustment by Member States of their tariff agreements

with third countries so that entry into force of the common customs tarifj

may not be delayed (para. 4).

Where members are called on to act independently, they are to do so on

consultation with the Commission; in all other instances, action lies

in the hand of the Commission, deriving its authority from the Council,
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Article 114 ''' . ■

The agreements referred to in Article 111,- paragraph 2 /see
Note 4 above/, and in Article 113 shall_be concluded on behalf
of the Community by the Council ... ' ■ , ■

r£he summary of the principles of EEC contained in Article'234 /on rights

an'i obligations under prior agreements/ states that

"... Member States shall take due account of the fact'that the
advantages granted under this Treaty by each Member State form

an integral part of the establishment of the Community and are

therefore inseparably linked with the creation of common insti

tutions, the conferring of competences upon such institutions

and the granting of the- same advantages by all other Member

States."

The burden of these articles, considered in conjunction, is that the

Community shall conduct its trade relations with third countries under a

unified policy, and that the' ultimate decision-making and negotiating powers

in this respect are vested in the Council acting on behalf of the Community,

ii terms of external trade relations, then, the Community is a single or4ity

and the concept of the most favoured nation has no applicability with re-

to the relations among the members of the Community.

In terms of implementing action subsequent to the coming into force of

tho Treaty of Rome, two developments of interest are noted. In implementa

tion of Article 111 of the Treaty, the Council of Ministers decided in

July I960 that Member States should negotiate for the inclusion of a stan

dard clause in any bilateral commercial agreement to be signed with non-

iTiember States to read:

Should those obligations under the Treaty establishing the European

Economic Community which relate to the gradual establishment of a

common commercial policy make this necessary, negotiations shall be

opened as soon as feasible in order to amend this present agreement

as appropriate.

EEC, Commission, 4th General Report on the activities of the Community.

May 1961, sec. 192
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Attention may be drawn to the fact that this standard clause has since

become known as the "EEC clause",7 Further, in October 1966, the Central

Panel of Experts on commercial policy discussed the possibility of providing

for a special clause for insertion in Membersr multilateral trade agreements

in order to ensure the smooth establishment and implementation of a Community

policy in these fields. In this context there is, again, reference to the

"EEC clause".

7

See, for instance, EEC, Commission, 8th General Report on the activities
of the Community. June 1965, sec. 278^ it is also relevant that, by
decision .of 9 October 19613 the Council has limited the duration of trade
agreements with non-member States to the transition period of the Treaty

and has fixed a maximum life of one year for agreements which include

neither EEC clause nor a clause providing for denunciation from year to
year, (EEC, Commission, 5th General Report on the activities of the '-
Community, June 1962, sec. 202.)

g

Bulletin of the European Economic Community, No. 1-1967, po 55, para. 60
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3° Conclusions

The practice of the two majur existing economic communities illustrated

under the discussion of alternatives 'A' and »B* above permits the conclusion

that a regional economic association organized along the lines, and vested

with the powers, provided for under the terms of the present Treaty can

fully and adequately promote and protect the commercial policy of the Commu

nity under the terms of alternative text »B', if need be in conjunction with

SP60^.?;. decisions .to betaken in due time by the Council. Relying upon

treaty practice and upon the Community's international personality^, a specific

assertion with respect to the exclusion of intra-Community benefits from

CriteJiat° be aPPlied in determining the basis for most-favoured-nation;

treatment may be considered unnecessary.
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OBLIGATIONS UNDER EXISTING INTERNATIONAL AGREEMENTS

1. Draft Treaty Articles

Article X-2

The provisions of the present Treaty shall not affect the

rights and obligations resulting from agreements concluded

prior to the entry into force of the present Treaty between

one or more of the Parties and one or more third States or

associations of States.

Second paragraph

ALTERNATIVE 'A'

Each Party shall take all necessary

measures to reconcile the provisions

of existing agreements with the

principles and provisions of the

present Treaty,

Second paragraph

ALTERNATIVE 'B1

In so far as such agreements

are not ^compatible with the .

principles and provisions of the

present Treaty, the Party or-

Parties concerned shall take all

appropriate measures to. eliminate

any incompatibility found to

exist, having due regard to the

objectives of the Treaty in the

fields of eccnomic development,

inter-regional trade arid .

industrial integration.

Article X-3

Any provisions of this Treaty which are broader in scope

..than those contained in other agreements establishing

bilateral or multilateral customs unions or free trade. ' '

zones between or anong States in West Africa shall prevail

over the lat,ter. . ■ . .
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2. Notes and comments

Draft articles X-2 ^nd 3 essentially form a single unit relating to

Members1 rights and duties under international agreements in force at the

time of the establishment of the Conmiunity—that is., at the coming into

force 'of the present Treaty. Within this unit, Article X-3 bears only on

the existing West African Customs Union.

As a first consideration, draft Article X-2 is in 'keeping with general

practice with regard to a generalprovision^acknowledging- the parties1

rights and duties under prior international instruments*.: This is satis

fied in the first paragraph. .'■-.■■

Under the article's second paragraph, whichceals with possible incom

patibilities between the provisions of the present Treaty and the parties'

rights-and duties under existing agreements, alternative options are

illustrated by the two alternative texts, 'A1 and 'B1 respectively.

E.g., Treaty of,Rone establishing the European Economic . Cpnraunity,

Art. 234?' ,..."' , :-i ; , .-,-■ , : - " '.. ■ : ■ -.'■ -. ','.

The rights and obligations resulting from'conventions'concluded

prior to the entry into force of this Treaty between one' or more

Member States, on the one hand, and one or more third countries,

on the other hand, shall not be affected by the provisions of

this Treaty,,

Treaty of Montevideo establishing the Latin American Free Trade

Association, Art. 62:

The provisions of the present Treaty shall not affect the rights

and obligations deriving from agreements signed by any of the

Contracting Parties prior to the entry into force of the present

Treatyo
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Of the two alternative texts submitted with respect to the second

paragraph of Article X-2, .-.J.ternative 'a1 may be termed a standard general

provision," while alternative 'B' rests somewhat more specifically on the

existing treaty relationships cf the States of West Africa with third

parties, These existing relationships are reviewed in the following notes

under two separate headings: (a) General and trade agreements currently

in force; and \b) Substantive erd functional arrangements currently in

force, in this context, attention is drawn to the schematic table annexed

to the present report showing the principal treaty and analogous relation

ships current],/ in iorc& between the States of West Africa and third

parties outride the region and (in terms of functional or substantive

arrangements only) amon^; the States of West Africa*

a° General, and, trade agreements

(1) The Yaounde Association Convention

The Convention of Association between the European Economic Community

and the African and Malagasy States associated with that Community signed

at Yaounde on 20 July 19^3 supersedes the Implementing Convention Relating

to the Association with the Community of the Overseas Countries and

Territories (Rome, 25 March 1957)> annexed to the Treaty of Rome. Signa

tories of the Convention aiv /with States of the West African sub-region

indicated by an asterisk {*)J°

Ecg.; Treaty of Montevideo (LAFTk), Art. 62, 2nd para.:

However., each Contracting Party shal3 take the necessary steps

to reconcile tho provisions of existing agreements with the
,., purposes of th? present Treaty0

See Annexo
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States Members of EEC ■ Ivory Coast*

Madagascar

Burundi Mali*

Cameroon Mauritania*

Central African Republic Niger*

Chad Rwanda

Congo (Brazzaville) Senegal"""

Congo (Leopoldville/Kinshasa) Somalia

Dahomey* Togo*

Gabon Upper Volta*

In its Introduction to the Tenth General Report on the Activities of the

12
Community, the Commission of EEC notes that

The Yaounde Convention governing the present association

between EEC and the African States and Madagascar^ is due to
expire on 31 May 1969«. But it is stipulated that one year

before this, i.e. from 1 June 1968, the contracting parties

shall examine the arrangements which could be made for a

further period.

The preparatory work for negotiating a new Association Con

vention is therefore among the important tasks to be tackled

by the Community in the near future.

While considerations set forth in the present Treaty relate only to the

Yaounde Association Convention, the discussion also bears on the relation

ship between the present Treaty proposals and a possible revision of that

Convention,

The Association Convention, in its present form, gives rise to a question

whether there might not be some inconsistency between, on the one hand, the

adoption of a common external tariff by the Economic Community of West

Africa and, on the other hand, certain provisions of the Convention,

12
EEC, Supplement to Bulletin of the European Economic Community

No. 7-1967-, sec. 37,
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Thus> Article 3 of the Convention states that

1. Each associated State shall accord identical tariff treatment

to goods originating in any of the Member States ^/of EEC/:...

2, In each Associated State goods originating in Member States

shall benefit, under the terms set out in Protocol No. 1 annexed

to this Convention, from the progressive abolition of customs

duties and charges having an effect equivalent to such duties

which that Associate^ State applies to imports of these goods

into its territory.

Under Article 7? the Convention adds that

Without prejudice to the special provisions for border trade, the

treatment that the Associated S_tates apply by virtue of this

Title to goods originating in /EEC/ Member States shall in no
case be less favourable than that applied to goods originating in

the most favoured third country.

The question here under discussion is further focussed (but not resolved)

by the fact that the Convention, under Article 8, expressly sanctions the

maintenance or establishment of customs unions or free-trade areas among

Associated States, and, under Article 9,

between one or more Associated States and one or more third

countries insofar as they neither are nor prove to be_ incompatible

with the principles and provisions of the.../Yaounde/ Convention.

Full exemption from most-favoured-nation treatment in the context of

regional association is, however, provided by the Convention under

Article 30 (Title III: Right of Establishment, Services, Payment and

Capital), which reads:

Should an Associated State grant nationals or companies of a State

which is neither a Member State of the European Economic/ Community

13
Under the terms of Protocol Mo. 1, the duties in question were to be

subject to five successive annual reductions of $
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nor an Associated State within the meaning of this Convention,

more favourable treatment than that which implementation of the

provisions of this Title afford to nationals, such treatment

shall be extended to nationals or companies of the j/EEC/ Member
States, excepting where it arises out of regional agreements.

/Emphasis supplied _/

Since the Yaounde Convention has its origins in the Treaty of Rome, it

may also be noted that that Treaty itself makes provision for the con

clusion with third countries, unions of States or international organiza

tions of agreements

creating an association embodying reciprocal-frights ;.nd obliga

tions, joint actions and special procedures.

It may finally be noted that the Convention provides certain saving

clauses permitting protective action by an Associated State under con

ditions of hardship or for the protection of industries: special agree

ment extending the applicability of such saving clauses to regional

associations of which such States might be or become members might provide

a means of resolving inconsistencies between the Convention and the

present Treaty without undue difficulty.

"^ Treaty of Rome, Art, 238.

* Article 3 (2) of the Yaounde* Convention reads as follows:

In each Associated State goods originating in Member States shall

benefit..„from the progressive abolition of customs duties...

which that Associated State applies to imports of these goods

into its territory.

Provided that, each Associated State may retain or introduce

customs duties and charges having an effect equivalent to such

duties which correspond to its development needs or its

industrialization requirements or which are intended to con

tribute to its budget„
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In general, however, and in the light of the evident intention of the

European Economic Community shortly to enter into discussions on an

. extension or revision of the association Convention, the points noted

-.bove might deserve attention in the. course of such negotiations.

(2) Association Agreement between the European
Economic Community and Nigeria

In its principal articles relevant to the present discussion, the

'issociation agreement in question closely parallels the analogous

provisions, of the Yaounde Convention. In its Introduction to the Tenth

general Report on the activities of the Community cited above,^ the

Commission of EEC notes that this cgreement is also due to expire on

31 May 1969; the same avenues available for the resolution of incom

patibilities between the Yaounde" Convention and the principles and

provisions of the present Treaty would thus seem to be relevant to (as

The relevant articles of the agreement read as follows:

Article 7

Without prejudice to the special provisions for border trade,
the treatment that Nigeria applies by virtue of this Title to

goods originating in /EEC/ Member States shall in no case be
less favourable than that applied to goods originating in the
most favoured third country.

Article 8

This Agreement shall not preclude the maintenance or estab
lishment of customs unions or free trade areas between Nigeria

and one or more third countries in so far as such customs

unions or free trade areas neither are nor prove to be incom

patible with the principles and provisions of the said Agree
ment 0

/OATT doc. L/2774, 26 April 1967, p. 10J

17
See note 12 above,,
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well as coincide in timing with) the relationship to be established

between the Nigerian association agreement and the Treaty.

(3) The West African Customs Union

It is to be assumed that with the progressive reduction of trade

barriers within the Economic Community of West" Africa, the special con

ditions prevailing within the West African Customs Union ^Union Douaniere

de l'Afrique de I'Ouest/ will gradually be superseded by and absorbed

into the Conmiunity. There will, however, be a time during the transition

period in the implementation of the present treaty when internal tariff

and analogous reductions within the West African Community will not have

reached the levels already attained within the West African Customs Union.

Article X-3 is designed to protect the Customs Union's own internal levels

of liberalization during the transition period up to the point when the

Community re'gime reaches parity with that applicable within the Customs

Union*

18
While draft Article X-3 is submitted here in a single draft text, atten

tion should nevertheless be drawn to the fact that the Treaty of Rome,

under Art. 233, deals with the position of the various prior unions

within the Benelux region in the following terms:

The provisions of this Treaty shall not be an obstacle to the

existence or completion of regional unions between Belgium and

Luxembourg, ;^nd between Belgium, Luxembourg and the Netherlands,

in so far as the objectives of these regional unions are not

achieved by application of this Treaty.

In view of their essential dissimilarity, however, no alternative draft

text equating the treatment of the West African Customs Union under the

present Treaty with that of the Benelux unions under the Treaty of Rome

is eubmitted in this Report,.
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In terns of current treaty practice, the draft text of Article X-3 has

certain close analogies in the Central American economic integration

system.

19
Thus, the Multilateral Treaty on Free Trade and Central American

Economic Integration (Tegucigalpa, 10 June 195&), Art. XXVI, 1st para.:

Any provisions of the Treaty which a?e broader in scope than

those contained in other trade treaties between Central

American countries shall prevail over the latter.

Since the Central American system evolved through a progressive struc

ture of successive treaties, a subsequent instrument, the General

Treaty on Central American Economic Integration (Managua, 13 December

I960) states in krto XXVII that the treaty in question shall, with

respect to the parties, take precedence over the earlier free-trade

and integration instruments

and any other bilateral or multilateral free-trade instruments

signed between the Contracting Parties; it shall not, however,

affect the validity of those agreements.

The text then calls for application of the provisions of the earlier

integration instruments between the parties in so far as they are not

covered by the treaty; pe'nding ratification of this1 treaty "by ■

any of the parties, or in the event of its denunciation by any of them,

the trade relations 01 the party concerned with the other signatories

shall be governed by the earlier commitments.

It,must be stressed that the treaties cited here do not contain any

general provision regarding rights and obligations under prior inter-

nationsl agreements along the lines proposed in the present Treaty

under draft Article X-23
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As regards the institutions established under the West African Customs

Union, reference is made to the provisions set forth under Chapter VII

of the present Treaty (above)0

b« Substantive and functional arrangements

Arrangements under this heading would appear to fall into two categories:

(l) those whose functional purposes essentially parallel the objectives of

the Economic Union of West Africa in a specific field of activity and/or a

defined geographical area within the sub-region; and (2) functional

arrangements of a specialized character whose purposes supplement the sub

stantive arrangements established under this Treaty.

The first category would include, for instance, the monetary framework of

c The West African Monetary Union /Union Monetaire de l'Afrique
de 1'Ouest/; and

, The Central Bank of West African States ^Banque Centrale des
Etats de l'Afrique de 1'Ouest/

which function as a regulatory agency^ ;.nd Central Bank and bank of issue,

respectively for the franc-zone States of the sub-region with the excep

tion of Guinea and Mali,,--- The necessary measure for integration into the

Treaty framework is provided for under Chapter V of the Treaty on

Harmonization of Economic, Financial and Fiscal Policies,

As regards the second category of functional arrangements of a

specialised character, these are envisaged primarily to comprise (a) con

ventions and similar arrangements in respect of organs to control and

^Guinea and Mali are outside the CFA franc sone.
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develop the major West African rivers and river basins: the Chad, the

Niger and the Senegal; and (b) arrangements in respect of certain commodities

and primary materials of special interest to the African States: e.g.,

groundnuts, cocoa, coffee.

In general, the parties to arrangements under both sub-categories include

States outside the West African sub-region, and in any event there appears to

be no immediate apparent need for reference to these relationships under the

present Treaty Chapter to supplement the broad substantive provisions noted

under the appropriate headings throughout the Treaty, e.g., transport,

energy, and resources.

3. Conclusions and recommendations . .

The principal area of concern inwxlch alternative options are immediately

apparent concerns the inter-relationship berween the provisions of this

Treaty and those of the Yaounde association Convention, whose extension or

revision is due for discussion from the second half of 1968 onwards.. Bear

ing this circumstance in mind, it should be noted that alternative draft

text 'B1 under the second paragraph of draft Article X-2 (see p. 49 above)

20
rests, in part, on practice under the Treaty of Rome.

20
Art, 234, 2nd para, reads:

In so far as such conventions are not compatible with this Treaty,

the Member State or States concerned shall take all appropriate

steps to eliainate any incompatibility found to exist. Member

States shall, if necessary, assist each other in order to achieve

this purpose and shall,, where appropriate, adopt a common attitude,
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REVIEW AMI)' AMENDMENT

OF THE TREATY

1. Draft Treaty "artide

Article X-4

1. Any Member State or the Council may submit proposals

for the revision of this' Treaty.

2. If the Council, by a Decision, accepts the proposal,

the President of the Council shall convene a conference of

representatives of Member States for the purpose of consi

dering and adopting the amendments to be made to the Treaty.

Alternative Text 'A'

3. Such amendments shall enter into force when they have

been ratified by all Member States in accordance with their

respective constitutional processes

Alternative Text ;B' " ~ "" " "" "

3. Such amendments shall enter into force when they have

been ratified by two-thirds of the Member States in accordance

with thoir respective■constitutional processes.

2. Notes and comments

This article is-based on the .provisions :of Article- 236.of the Treaty

■of Eojne. - . ■ ■■ . "'..- ■ . ■ '■.

The amendment procedure under the EEC Treaty has the merit of inter

posing a conference at governmental leval and taking the^anendnent

process out of the forum of the Council, thus discouraging Treaty amend

ment in the face of minor difficulties or on relatively.small points.

'■ ADMISSION OF NEW MEMBERS. . ■ ' ..'■'.

1. Draft Treaty articles " ■ ■■ - - . ■ ■ ■■

'" ' Article X-5 '

Any State of the West African sub-region or of the areas adjacent
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thereto nay apply to the Council for admission as a Member of

the Community. Admission will be effected by a Decision of the (buneil.

Notes and ooixients

Article X-5 adopts a flexible and procedurally simple practice for the

admission of new Members, which is particularly indicated in view of the

facts that certain States of the West African sub-region are not yet

Signatories of the Articles of .association, and that coonon interests

exist or may develop between the States of the sub-region and those of

adjacent areas.

1. Draft Treaty article

Article X-6

The Headquarters of the Community shall be located

at .

2. ■ Notes and comments

Agreement on the location of the Headquarters of the Community is left

to the Interim Council of Ministers in this draft text; it will however

have to appear in the text at the time the Treaty is signed.

iX PROVISIONS

1. Draft Treaty articles

Article X-7

1, This Treaty shall be open for signature on behalf of any

of the States of the West African sub-region listed in

paragraph 2 of Article 1-1.

2. This Treaty shall be ratified.
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3, This Treaty shall bo open for accession to all States

referred to in paragraph 1 of this jirticle.

4, The instruments of ratification or accession shall be

deposited with the Secretary-General of the United Kations,

Article X-8

This Treaty shall cone into force on the thirtieth day following

the date of deposit of the eighth ^welfth_/instrument of
ratification or accession.

Article X-9

1. This Treaty of which the English and French texts shall

be equally authentic, shall be deposited with the Secretary-

General of the United Kations.

2. The Secretary-General of the United Nations shall transmit

a certified copy of this Treaty to the States listed in para

graph 2 of Article 1<-1.

2. Notes and comments

In the absence of any indication as to the direction of this Treaty,

it would remain in force indefinitely. This would be justified by the

th^fe the creation of joint facilities and services by the Community,

and the need for the evolution of an integrated industrial structure

would require- long-tern planning and the assurance of operational

stability.

In connection with the duration of the Treaty, the following

table showing the duration of major regional economic association

agreements and outlining tine limits in respect of withdrawal may be

useful:
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Withdrawal Limits

G. A. Free Trade; Econ. 10 years

Integration, 10 June 1958

C. A. Industr. Integration, 20 years

10 June 1958

C, a. 3con. & Industr. 20 years

Integration, 13 Dec. I960

European Econ. Community Unlimited

Eur. Free Trade Assoc. -

Eur. Coal & Steel Co:nnunity 50 years

E;-st ..x'rican Community Indefinite

Econ. Community of

Eastern Africa

10 years 6 months' notice prior to

successively 10-year renewal periods.

10 years 2 years.' notice prior to

successively initial renewal period.

Indefinitely At end of 20-year period,

effective upon 5-year

notice,

None

12 months' notice

- (Review of
certain parts after

15 years.)

12 months' notice

', a. - Central American
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PROTOCOL NO. 1

STATUTE OF THE REGIONAL DEVELOPMENT AUTHORITY

PROTOCOL NO. 2

PROTOCOL ON THE PRIVILEGES aND IMMUNITIES

OF THE ECONOMIC COMMUNITY OF MCST AFRICA

PROTOCOL NO. 3

/iRBITR/.TION 1ROCEDURE FOR THE

SETTLEMENT OF DISPUTES
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Annex (cont'd.) -

Existing framework of prior Treaty obligations and of regional

substantive or functional arrangements to which States

of the West African sub-region are parties

Legend to preliminary table
I

Title of Treaty, agreement or arrangement Parties other than States of

the West African sub-region

Convention of Association between the

European Economic Community and the

Associated African & Malagasy States

(Yaounde, 20 July 1963)

Agreement establishing an Association

between the European Economic Community

and the Republic of Nigeria (Lagos,

16 July 1966)

West African Customs. Union ^Union
Douanier.e de l'Afrique de l'Ouest/ (Paris,
9 June 1959)

West African Monetary Union ^
Monetaire de 1'Afrique de l'Ouest/

Central Bank of West African States

/Banque_Centrale des Etats de l'Afrique de
l'Ouest/'

British Commonwealth of Nations

Inter-African Coffee Organization

Cocoa Producers1 Alliance

African Groundnuts Council

Inter-State Committee for the Development

of the Senegal River Basin

Niger Basin Commission (Niamey, Oct. 1963)

Chad Basin Commission (1964 Convention)

EEC Members; Burundi, Cameroon,

Central African.. Republic,. Chad,

Congo (Brazzaville), Congo
(kinshasa), Gabon, Madagascar,
Rwanda, Somalia

EEC

United Kingdom, etc,

Cameroon; Brazil

Cameroon

Cameroon^ Chad




