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The Organization for Economic Cooperation and Development (OECD) countries have, since

the early 1960's, been concerned with the problem of facilitating economic and trade cooperation.

Several instruments dealing with one or more aspects ofthat problem have been produced by OECD

singly or in collaboration with other organizations. The OECD countries have recently expressed a

desire to bring the most important elements ofbilateral and multilateral agreements, draft codes and

declarations relating to foreign direct investments together in one document calculated to establish

an international framework of economic cooperation. Such document should, in the view of the

OECD countries, particularly aim at (i) liberalization of capital, technology and managerial skill by

the removal of trade barriers and restrictions, and (ii) the creation of a world-wide regime of

protection offoreign investment. In response to that desire, the OECD ministers at their meeting of

May 1995 arranged for launching negotiations aimed ultimately at reaching agreement on a draft for

a multilateral agreement on investment. The said negotiations and the work of the Expert and

Drafting Groups formed for the purpose, led to the draft embodied in the MAI Consolidated Text and

Commentary [DAFFE/MAI (97)1].

As The OECD report on the "Main Features of the MAI" [DAFFE/MAI(97)9] says, the

Agreement is intended to be not only for OECD members and the European Community, but also

"open to accession by non-Members who are willing and able to meet its obligations." Accordingly,

the Economic Commission for Africa (ECA) has been invited to participate in the last lap of

negotiations leading to agreement on a final draft. In order to facilitate participation in such

discussion, the ECA has commissioned the present study which was begun in August 1997 and

completed in Janua^F?!^

The Report on this study consists of two parts. The first touches briefly on the following

regimes oflegal protection offoreign investment: (i) UN resolutions; (ii) international customary law,

(iii) non-binding draft codes and binding multilateral agreements (iv) bilateral investment treaties

(BITs) and (v) domestic legislation on the protection of foreign investments. Part II deals with the

MAI draft. It consists of an analytical examination ofthe MAI provisions, comments thereon and,

where appropriate, suggestions for alternative drafting of some ofthe articles.



THE OECD DRAFT MULTILATERAL INVESTMENT AGREEMENT

A COMMENTARY

PARTI: INTRODUCTION

Chapter I - UNITED NATIONS RESOLUTIONS ON INTERNATIONAL COOPERATION

AND INVESTMENT OPPORTUNITIES.

1. No sooner did they recover from the devastating effects of World War II than industrialized

countries began to look around the world for investment opportunities. The developing countries of

the Third World, themselves eager for chances to strengthen their weak economies, offered a

potential field ofinvestment activity. But before investors would venture into a foreign terrain with

a political and legal system quite different from their own, they would want to be assured, not only

of adequate protection for their investments, but also for reasonable assurance of effective transfer

of capital and returns. From its early years the United Nations was alive, as much to the relevance

ofeconomic cooperation to economic development, as to the obstacles that were likely to confront

such cooperation on a worldwide scale. It passed a number of resolutions and declarations, some

dealing with broad principles, others seeking to tackle specific practical problems oftrade exchange

and foreign direct investment. One ofthe earliest resolutions relevant to the present discussion is the

Universal Declaration ofHuman Rights., an instrument which, as its name suggests, was primarily

concerned with affirmation of the basic rights of individual vis-a-vis their governments. The only

provision touching on the subject ofinternational economic cooperation is to be found in Article 22:

that everyone "has the right to social security and is entitled to realization, through national effort

andinternational cooperation and in accordance with organization and resources ofeach State, of

the economies, social and cultural rights indispensablefor the dignity and thefree development of

his personality." Yet, on account of that single provision, the Declaration which with two other

documents1 constitutes the so-called International Bill ofHuman Rights, is sometimes cited among

the instruments dealing with international economic cooperation.2

2. The United Nations, however, soon began to grapple squarely with the problems of international

economic cooperation, trade relations and the flow of investment capital, especially from the

developed to the developing countries. A series of resolutions dealing with those topics were passed



from the developed to the developing countries. A series ofresolutions dealing with those topics were

passed in the years to come. Some ofthem dealt with broad principles, others with specific detailed

issues. One ofthe earliest resolutions ofthe former category is Resolution 626 (VII) of 21 December

1952. The so-called economic self-determination principle, therein first recognized, was elaborated

three years later in a draft article on self-determination adopted by the Third Committee of the

General Assembly, as part ofthe Human Rights Convention. That article provides:

"The peoples may, for their own ends, freely dispose of their natural wealth and resources

without prejudice to any obligation arising out ofinternational economic cooperation, based upon the

principle ofmutual benefit and international law."

The doctrine was later reiterated in a series ofresolutions culminating in Resolution 1803 (XVII) of

14 December 1962 which declares that the people's right to freely dispose oftheir natural wealth and

resources must be exercised in the interest oftheir national development and that the importation of

foreign capital for the purpose ofdeveloping such resources shall be in conformity with the rules and

conditions which the peoples and nations freely consider to be necessary or desirable with regard to

the authorization, restriction or prohibition of activities connected with the exploitation of such

resources. The capital employed in such exploitation and the profit derived from it shall be governed

by the terms ofthe authorization, "by the national legislation in force and by international law. The

right ofnationalization or expropriation must be founded on public utility, security or the national

interest and must be accompanied by payment of appropriate compensation, in accordance with the

rules in force in the State taking such measures in the exercise of its sovereignty and in accordance

with international law." The Declaration further provides that international cooperation for the

development of developing countries, whether in the form of public or private capital investment,

exchange ofgoods and services, technical assistance, or exchange of scientific information, shall be

such as to wither their independent national development and shall be based upon respect for their

sovereignty over their natural wealth and resources.

3. Despite its patent championship of the sovereignty of developing countries4, the resolution

attempts to strike a balance between the sovereignty of the capital importing countries over their

natural wealth and resources and the need for international economic cooperation; and by placing

such sovereignty within the context of an international regime of cooperation seeks to promote

investment ofcapital and technology for the benefit of all States. While laying stress on the need to

promote economic development in developing countries, they strive to, and by and large do, maintain

an equilibrium. Yet developing countries were not content; relying on their majority in the General

Assembly, they continued to press for more resolutions that lay greater emphasis on their right to



dispose freely of their natural resources than the developed countries' legitimate concern over

securing adequate protection for their investments.

4. Thus on December 17, 1973 the U. N. General Assembly passed Resolution 3171 (XXVIII) on

the "Permanent Sovereignty over Natural Resources". Article 1 ofthe resolution, which was adopted

by a vote of 108 in favor, one against and 16 abstentions:

- "Strongly reaffirms the inalienable rights of States to permanent sovereignty over all their

natural resources, on land within their international boundaries as well as those in the seabed and the

subsoil thereofwithin their national jurisdiction and in the superjacent waters;"

- "Affirms that the application ofthe principles of nationalization carried on by States, as an

expression oftheir sovereignty in order to safeguard their natural resources, implies that each State

is entitled to determine the amount of possible compensation and the mode ofpayment, and that any

disputes which might arise should be settled in accordance with the national legislation of each State

carrying out such measures;"

To reaffirm the right ofStates to permanent sovereignty over their natural resources is one thing; to

expect developed countries to concede a host country's right to be the sole arbiter in determining the

quantum and mode ofpayment ofcompensation and allowing or barring international arbitration in

the event of dispute between the parties is quite another. No wonder that the top industrialized

countries abstained in the voting5.

5. The next important resolution, adopted exactly a year after, is the "Charter ofEconomic Rights

and Duties of States" embodied in Resolution 3281 (XXIX) of 12 December, 1974. The principal

goals ofthe Resolution as set forth in its Preamble are:

- to affirm the need for strengthening international coopta^tion for development.

- to create conditions congenial for the promotion by the entire international community of

the economic and social progress of all countries, especially developing countries;

-acceleration ofthe economic growth of developing countries with a view to bridging the gap

between developing and developed countries5.

- the creation of conditions that permit the further expansion oftrade and intensification of



economic cooperation among all nations;

- the need to develop a system of international economic relations on the basis of sovereign

equality, mutual and equitable benefit and the close interrelationship of all States,

Article 2 provides that States shall freely exercise "full permanent sovereignty, including possession,

use and disposal" oftheir wealth, natural resources and economic activities. The unilateral character

ofthis provision is mitigated by Article 24 which urges that:

"AH States have the duty to conduct their mutual economic relations in a manner which takes

into account the interests of other countries. In particular, all States should avoid prejudicing the

interests ofdeveloping countries."

The mutuality of interest ofdeveloping and developed countries is further underscored by Article 31

which provides:

"All States have the duty to contribute to the balanced expansion of the world economy,

taking duty into account the close interrelationship between the well-being ofdeveloped countries and

the growth and development of the developing countries, and the feet that the prosperity of the

international community as a whole depends upon the prosperity of its constituent parts."

6. These are some of the far-reaching resolutions that the U. N. General Assembly has adopted in

connection with international economic cooperation and foreign investment6. In the meantime, some

of the U. N. agencies were also actively engaged in the exercise. UNCTAD and ECOSOC, for

example, were instrumental in the preliminary work and drafting of several important instruments

such as the International Code of Conduct on the Transfer of Technology and the Draft Code of

Conduct of Transnational Corporations. The ILO, in collaboration with OECD and the UN

Commission on Transnational Corporations, prepared a document ofparticular interest, namely the

Tripartite Declaration of Principles concerning Multinational Enterprises and Social Policy. The

Declaration which was adopted by the Governing Body ofthe ILO in 1970 invited governments of

member States and employers' and workers' organizations and multinational enterprises operating in

their territories to observe the principles embodied therein. Paragraph 1 ofthe Declaration recognizes

that, through international direct investment, such enterprises can bring substantial benefits to home



and host countries by contributing to the more efficient utilization of capital, technology and labor.

Paragraph 21 urges all governments to "pursue policies designed to promote equality of opportunity

and treatment in employment, with a view to eliminating any discrimination based on race, color, sex,

religion, political opinion, national extraction or social origin." Paragraph 23 exhorts that:

"Governments should never require or encourage multinational enterprises to discriminate on

any ofthe grounds mentioned in paragraph 21, and continuing guidance from governments, where

appropriate, is encouraged.7"

Of particular interest are paragraphs 29, 30 and 31 which call on governments and

multinational enterprises to cooperate in devising and implementing programs for vocational training

and guidance.

7. It is not unreasonable, in light ofthe exposition to entertain the view that some ofthe resolutions

adopted by the UN General Assembly and its specialized agencies on international economic

cooperation and foreign direct investment lean somewhat unduly on the side of the developing

countries. Nevertheless, taken as a whole, they constitute a fairly well balanced regime of reciprocal

rights and duties. Be that as it may, to what extent can either party rely on them for all practical

purposes? UN resolutions are neither an accurate statement o£ nor do they have the effect of

modifying, the existing international customary law. Nor indeed, do they amount to legally binding

conventions. They are more ofthe nature ofpolitical declarations which at best enunciate politically

or morally desirable precepts rather than set forth legally binding rules. In the words ofProfessor Ian

Brownlie: "Such treaties are vehicles for the evolution of state practice and each must be weighed

in evidential terms according to its merits8." This raises the further question: That being the case, what

protection is then available to a foreign investor under international customary Law? It would be

sufficient to tackle the question with respect to four aspects of the foreign investment exercise:

admission, general standard oftreatment, expropriation and settlement ofdisputes.



Chapter H - INTERNATIONAL LAW AND FOREIGN INVESTMENT

8. Admission

Obviously no investment can be established in a foreign country without the physical presence ofthe

investor and his personnel. It is well settled in international customary law that entry of aliens is

governed by the law and regulations in force ofthe country concerned. Such laws and regulations,

more often than not, make such entry conditional on the exercise of administrative discretion.

Likewise, an alien may be expelled from the country by the exercise of such discretion9. The rigor of

this international law rule can, of course, be eased by treaty. Thus the foreign, commerce and

navigation agreements (FCN) and their modern counterparts, the bilateral investment treaties (BITs)

almost invariably feature an important admissions clause. Even then, the right of admission granted

thereby is, as shall see later, often made subject to considerations of national security, public order,

public health or even the exercise of discretion vested by such law in immigration authorities.

9. General Standard of Treatment

(a) National Treatment

The question ofthe treatment to be accorded a foreign investor arises after he has gained admission

to the country where he intends to establish an investment. The investor would be concerned about

the procedures relating to the issue oflicenses and permits, the law relating to the acquisition of land

by foreigners, the functioning ofthe local courts, etc. Subject to any treaty obligations, international

law does not require a country to devise difference procedures or set up special courts or mete out

any other special treatment to a foreign investor. Accordingly such investor must be prepared to

make do with what is available on the ground.



(b) International Minimum Standard

It is perhaps the inadequacy ofthe national standard that led some jurists to propound the idea of an

international minimum standard, but there is little authority on the exact extent of that standard. It

has been suggested that for the treatment of an alien to amount to a delinquency in international law,

"it should amount to an outrage, to bad faith, to wilful neglect of duty, or to an insufficiency

of governmental action so far short of international standards that every reasonable and impartial

person would readily recognize its insufficiency."10

It is clear that the above-quoted statement is so vague and question-begging that we are still left

uncertain about the exact extent of the international minimum standard. Besides, it is not much

consolation to a foreign investor that he can only complain if the host country's act amounts to an

outrage, bad faith or willfiii neglect. Nevertheless, the international minimum standard, would, at best,

allow a certain degree ofdiscrimination against a foreign investor in such things as exchange control

and taxation.

(c) Fair and Equitable Treatment

There is a remarkable paucity of authority on "fair and equitable treatment" as a concept of

international customary law. In one of the decided cases, Rankin v. Iran, the Iran-United States

Claims Tribunal decided that anti-American States made by government officials during the turbulent

days ofthe Iranian Revolution violated the relevant provision in a FCN between the two countries

and were inconsistent with the fair and equitable treatment required by international customary law.

But the decision did not attempt an exhaustive definition ofthe concept which, despite its frequent

appearance in international treaties, remains somewhat vague.

10. Expropriation.

We now proceed to consider the stand of international customary law with regard to
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expropriation. It was fashionable, among developing countries especially, during the immediate post-

second war period, to regard nationalization as a prerequisite to any economic development aimed

at promoting the interests ofthe common man. In addition international customary law viewed the

right ofa country to expropriate property in its territory as a corollary to the principle of the State's

sovereignty over its natural wealth and resources. Accordingly, the risk of expropriation of

investment property was understandably one ofthe most serious worries ofa foreign investor. . This

is all the more so, as any capital and managerial and technological know-how is integrated into and

becomes part and parcel ofthat wealth. It is said, however, that such right is subject to the fulfillment

of two conditions: a) that it is exercised for the purpose of public benefit and b) that the

expropriation measure must be accompanied by the payment of adequate compensation.

With regard to a) it should be noted at the beginning that, apart from expropriation for certain

public purposes such as essential defense measures taken during war or national strife, expropriation

may be unlawful if it is discriminatory or in breach of a specific contractual engagement; and this is

so irrespective ofwhether the measure was taken in order to serve a public purpose. Except where

the measure is unlawful on that account, the requirement ofpublic benefit is rather illusive and can,

in the opinion of some jurists, lead to confusion,11 if only because what is public benefit is a matter

which is largely within the scope ofthe State's judgement.

The requirement of payment of adequate compensation as a condition of legality of

expropriation is not by any means clearer. In the first place, expropriation for certain purposes, e.g.

defense measures during war, is lawful even without payment of compensation. Secondly,

expropriation of a major industry or national resource as part of a social program for economic

reform may be lawful if only partial compensation is paid. This latter view is supported by the cases

of nationalization of the Suez Canal and Middle East oil industries. The high sounding formula of

"prompt, adequate and effective compensation, enunciated by American Secretary of State, Cordell

Hull in 1938 should therefore be accepted with some caution. Indeed, it has been doubted whether

it is an accurate statement ofthe established international customary law.12
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In conclusion, it is not surprising that such divergence of opinion with respect to the topic of

expropriation has prompted the U.S. Supreme Court in Banco National de Cuba v. Sabbatino to say

that there are few other issues in international law today "in which opinion seems to be so divided as

the limitation on a state's power to expropriate property ofaliens."

11. The preceding discussion leads to the following conclusions:

(a) The U.N. Resolutions relating to international economic cooperation and foreign

investment, as indeed to many other issues, are only binding in a politico-moral sense and, even where

they pretend to have any color of legal authority, that claim is marred, at least from the foreign

investor's point of view, by their leaning somewhat unduly on the side of the capital importing

countries.

(b) In view of the inadequacy of some rules and the uncertainty of others, the protection

accorded by international customary law falls too short ofthe foreign investor's expectations.

It is, therefore, only natural that the foreign investor should look for more reliable regimes of

protection. International law apart, the host country would be legally bound to secure certain

measures ofprotection to the foreign investor in the following situations:

(i) by assuming such obligation in a contract with an individual investor or in a bilateral treaty

with that investor's government;

(ii) by being a party to a multilateral economic cooperation, trade or investment agreement;

or

(iii) by unilaterally assuming such obligation in compliance with a domestic legislation.

We now proceed to deal briefly with each ofthose situations.
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Chapter ffl - BILATERAL INVESTMENT TREATIES (BITs)

A. History and Development ofBIT making

12. Contracts between some governments and individual investors are marginal to the broader issue

ofinternational economic cooperation and the creations ofa climate that is congenial to the flow of

capital and managerial and technological know-how in the furtherance offoreign direct investment.

Ofmore fer-reaching eflfect are the bilateral treaties concluded between States with the object of, on

the one hand, providing investment opportunities to business entrepreneurs and transnational

corporations and, on the other hand, helping countries utilize their natural resources effectively and

thereby develop their economies. The first two modern bilateral investment agreements, were

concluded in 1960 by Germany with Pakistan and the Dominican Republic. These were to be

followed by a spate of BITs. All but one of the 72 agreements concluded in that decade were

between industrialized and developing countries; African countries were parties to 26 compared to

ten concluded with Asian countries. The number ofBITs rose sharply during the 1990's, reaching

a total number ofjust over 1300 by the end of 1996, a remarkable increase since the end ofthe 1980's

when the number ofconcluded BITs was 385. Those modern treaties were distinct in several respects

from their predecessor, the "friendship, commerce and navigation" agreement (FCN). Ofthat total

number ofBITs, just over 899 were concluded between developed and developing countries. African

countries concluded just under 250 with developed countries and about 15 among themselves; 45

African countries participated in that activity with at least one BIT each. The explanation for this

popularity ofBITs is that until the early 1980's developing countries reHed heavily on debt financing

for accelerating their economies; when that source became less readily available they had no

alternative other than trying to encourage the inflow of investment capital by concluding bilateral

investment protection agreements and passing investment protection legislation.

13. A glance at the list ofBITs so far concluded shows Germany in the lead with 109 BITs, followed

by the United Kingdom with 87 and Switzerland with 81. Despite its vigorous economic cooperation

activities with developing, especially Asian countries, Japan is a party to only four BITs. The United

States, with its historic preference to FCNs is a party to three BITs only, notwithstanding that it has

13



the largest outward flow of capita!. It is interesting to note that France which prefers to regulate its

economic relations with Francophone African countries by means of regional treaties13 is a party to

BITs with six African countries only, namely Egypt, Liberia, Mauritius, Sudan, Tunisia and Zaire.

B. Main characteristic ofBITs

14. The primary object ofa BIT is to encourage the flow of capital and managerial and technological

skills from developed to developing countries in furtherance ofthe interests ofboth. It purports to

achieve that object by setting forth provisions that facilitate the establishment of investment

enterprises in the host country by (i) facilitating entry ofthe investor's personnel, (ii) discouraging

cumbersome and unreasonable procedure for obtaining licenses, permits and authorizations for

aquisition ofland and commencement ofbusiness acquisition of land, (iii) extending facilities with

respect to taxation and transfer of capital and returns, (iv) protecting the investor's property from

discriminator expropriation and assuring him of adequate compensation in the event of otherwise

lawful expropriation and (v) providing for a satisfactory mode of settlement ofdisputes. Although

the host state, keen to attract foreign direct investment, is willing to agree to such facilities and such

protection, it has its own legitimate sensitivities and unavoidable constraints. First, the state's amour

propre, often tickled by local politics, compels it to guard against undue attenuation of its sovereignty

in the course offering facilities and protection to the foreign investor. Secondly, there is a limit to the

host government's ability to mitigate the rigor of its own bureaucratic practices. Thirdly, the host

government has to make sure, as much as possible, that the facilities and protection thus accorded

the foreign investor are recompensed by tangible economic benefits. It is, therefore, clear that it

would take a good deal of fairness of outlook on both sides, patience in negotiation and skill of

drafting to produce a legal document which reconciles those opposing interests. It has been

suggested that as either party can be an investor as well as a recipient ofinvestment, the BIT, by its

very nature, is a symmetrical, egalitarian document which confers reciprocal rights and imposes

reciprocal duties. But that is true in theory only, as it is the developing countries, being almost

invariably the importer and not the exporter of capital, that have to provide facilities and protection

to the foreign investor. While the benefits derived by the latter is directly consequential and

14



reasonably proximate, any benefits that may accrue to the former are indirect, remote and sometimes

quite uncertain. Be that as it may, it is reassuring that a review ofthe agreements concluded between

developing and developed countries justifies the conclusion that the average BIT is, by and large, a

well balanced document that succeeds in reconciling what is sometimes well-nigh irreconcilable.

15. To ascertain whether developing countries have in fact derived any material economic benefits

from the BIT making practice ofthe preceding four decades is beyond the scope ofthe present study.

As the UNCTAD report on the 1997 UN Conference on Trade and Development has observed, the

marked activity in BIT making during the last decade calls for a new analysis to ascertain whether

it has influenced trade and investment cooperation between developed and developing countries and

between the latter inter se or enhanced development in developing countries and, if so, to what

extent and what can be done to increase the potential of BITs. When every thing is said, however,

there is no doubt that BITs constitute a confidence building measure which, unless counterbalanced

by other factors, should have the effect of attracting foreign direct investment. It is true, on the other

hand, that in making such concessions as are necessary to achieve that object, the host country

surrenders part of its ability to manipulate its economic and fiscal policies in order to suit the

requirements of its own economic development. Hence the need, as the UNCTAD report aptly

observes,14 to strike a balance between the desirability ofimporting foreign capital and technological

expertise and the ability ofthe host country to manipulate its economic policy. Be that as it may, the

relevance, for our present purposes, of a review ofthe subject matter ofBITs is:

- to shed light on the extent to which developing countries are prepared to relinquish part of

their sovereign powers in order to provide the facilities and protection which capital exporting

countries want to secure for their investors, and what are those facilities and protections which such

latter countries regard as most crucial,

- what are the most representative provisions dealing with them and to what extent they can

serve as a guide in dealing with OECD's draft on the proposed multilateral agreement on investment

(MAI).

15



16. It is relevant to note in this connection that an analytical review of African BITs shows that, in

contrast with their instance that UN resolutions related to international economic cooperation,

underscore the permanent sovereignty of states over their natural resources. African countries

adopted a realistic pragmatic approach to BIT making. In their eagerness to attract foreign direct

investment at a time when debt financing was no longer easily forthcoming, African countries by and

large conceded the developed countries' demands for protection of their investors. Accordingly BITs

bear the impress of the developed rather than the developing countries. Thus while a clear pattern

emerges from German, Swiss, UK or US BITs, it is difficult to discern a pattern in the BITs

concluded by any of the African countries. Nevertheless, there is reason to assume that African

countries do not consider that acceptance ofthe BIT models of developed countries' either derogate

from their sovereignty or militates against the promotion oftheir economic development. It is not the

object ofthis study to recommend acceptance of any provision in the OECD draft merely because it

resembles the corresponding provision in African BITs. On the contrary, it is intended as far as

possible to undertake a critical examination of both sets of provisions in juxtaposition and, in the

meantime, consider the practical implications of accepting any particular MAI provision.

Before embarking, however, on an examination ofthe draft MAI, we propose to undertake a brief

review ofsome ofthe existing multilateral agreement, as well as some which have not come into force

or were only meant to be of persuasive effect..
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Chapter IV - INTERNATIONAL DOCUMENTS ON FOREIGN INVESTMENT

18. Since the end ofWorld War II the international community has been committed to the cause of

promoting inter-state economic cooperation by removing trade barriers and encouraging the flow of

capital and managerial and technological know-how, especially from industrialized to developing

countries. Numerous instruments calculated to serve that end have come into existence, dealing

between them with the various aspects ofthe problems of international economic cooperation. Some

are binding legal documents, some have either not come into force or are only binding in a political

or moral sense and others are resolutions or declarations which were never meant to have more than

persuasive effect. As we are presently concerned with the specific issue of foreign direct investment,

we have excluded from the present survey those documents that deal solely with broad principles of

economic cooperation even though they may touch here and there on certain aspects of the treatment

of foreign investment. Nevertheless, brief mention may be made of the International Labor

Organizations Tripartite Declaration of Principles concerning Multinational Enterprises and Social

Policy and the United Nations Draft Code on the Transfer of Technology.

19. The Tripartite Declaration, though primarily concerned with the social impact of the activities

ofmultinational enterprises such as conditions ofwork, terms ofemployment, insurance, pension and

other post-service benefits, does address some issues related to economic and social development,

to which reference has been made earlier in this study.

20. The UN Draft International Code of Conduct on the Transfer of Technology seeks "to establish

general and equitable standards on which to base the relationship among parties to the transfer of

technology transactions and governments concerned, taking into consideration their legitimate

interests, and giving due recognition to special needs of developing countries...." Section 3.1 ofthe

Draft Code provides that States have the right to adopt measures which, inter alia:

(i) recognize that a close relationship exists between technology flows and the conditions

17



under which such flows are admitted and treated;...

(iii) take into consideration in an equitable manner the legitimate interests of all parties;

(iv) encourage and facilitate transfer of technology to take place under mutually agreed, fair

and reasonable terms and conditions having regard to the principles and objectives of the

Code;....

20. We have singled out these two instruments for reference because they deal with matters which

are not generally encountered in the other multilateral instruments and scarcely in BITs, but which

are, nonetheless, relevant to any discussion relating to agreement on a general code of conduct for

the treatment ofFDI. We now proceed to deal with multilateral instruments directly concerned with

such treatment, classifying them in two broad groups: those intended for universal application and

those intended for application to inter-regional investment.

Multilateral instruments Intended for Universal Application

22. It would be a stupendous task that would entail time and effort out of all proportion to the

usefulness to be derived therefrom to attempt an examination of all multilateral instruments proffered

for application with respect to the treatment of FDI generally. We have, therefore, deemed it

appropriate to make a selection which would give a fair picture ofgeneral trends. Accordingly we

propose to deal with four instruments which include the earliest and the latest exercise, a private, a

regional and an international forum document; we now proceed to deal with them in chronological

order.

23.1 ICC Code ofFair Treatment of Foreign Investments (1949^

By Article 2 the Parties are under an obligation to extend to investment of nationals ofthe

other Parties fair treatment, which is defined in Article 5 as treatment not less favorable than that

available to the Party's own nationals. Article 3 forbids the Contracting Parties to take any political,

legal or administrative measures designed to hamper investments in their territories by nationals of
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the other Contracting Parties. Article 9 provides for the transfer, subject to exceptions authorized

under the Agreement of the IMF, of current profits, sums required to meet debts and other

obligations and principal repayments. Article 11 authorizes expropriation in accordance with certain

principles which include compliance with the appropriate legal procedure and the payment of fair

compensation according to international law, to be determined before the expropriation and to be

freely transferable forthwith in the currency of the foreign investor. Article 12 requires the

Contracting Parties to afford all reasonable facilities to nationals ofthe other Contracting Parties "to

obtain the information required for a correct estimate ofeconomic conditions within their territories

as well as information concerning their law and their legal, political and administrative systems." Any

disputes are to be settled by the International Court ofArbitration in accordance with procedure to

be agreed between the Parties (Articles 13 & 14). It should be noted that the code which is the

product of a voluntary attempt by the International Chamber of Commerce, has no more than a

persuasive effect.

24. The Abs/Shawcross Draft Convention (1959)

The first version ofthis draft convention, entitled International Convention for the Mutual

Protection ofPrivate Property Rights in Foreign Countries, was prepared in 1957 for the Cologne

based Society to Advance the Protection ofForeign Investment. This first draft was replaced by one

prepared two years later by a group ofEuropean businessmen and lawyers beaded by Herman Abs

and Lord Shawcross. However, the draft is a voluntary private document which was never adopted.

The Draft Convention set out two substantive provisions relating to the treatment and

protection offoreign investment. Article I imposes on the Parties the obligation to extend to the

property ofthe foreign investor feir and equitable treatment, and provides that management, use and

enjoyment ofsuch property shall not be impaired by unreasonable or discriminatory measures. Article

in provides that deprivation ofthe foreign investment is not allowed except under due process of law,

and provided that the measures of deprivation are not discriminatory or contrary to any prior

undertaking and are accompanied by payment of just and effective compensation for the

determination of which adequate provision shall have been agreed prior to or at the time of the

deprivation. The compensation should represent the genuine value of the property, be made in
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transferable form and paid without undue delay.

In what appears to be an intention to make a distinction between a taking in accordance with

Article II and other forms ofdeprivation (unlawful expropriation), Article IV provides that any breach

ofthe Convention shall entail the obligation to make full reparation. It is interesting to compare this

with the corresponding provisions in the earlier draft which, making the same distinction between

lawful and unlawful expropriation, provided, as a remedy for the latter, not only for foil reparation

but also for economic sanctions in default ofpayment.

According to Article VII and the Annex to the Convention, disputes are to be settled by an

arbitration tribunal made up of arbitrators appointed by the parties and a chairman appointed by

agreement between them and, in default of agreement, by the President ofthe International Court of

Justice or the Secretary-General ofthe United Nations.

The provisions discussed above are reproduced in Annex A.2.

25. OECD Draft Convention on the Protection ofForeign Property (1967)

This document, which was not adopted, is a revised version ofthe first draft convention issued

by the council ofthe OECD in 1963. Article 1 provides for ensuring foreign investments of fair and

equitable treatment and full protection and security, and that its management, use and enjoyment shall

not be impaired by unreasonable or discriminatory measures. This is not, according to the

Convention, equivalent to MFN, as the Article proceeds to say that the feet that nationals ofany State

are accorded treatment more favorable than that provided by the Convention shall not be deemed

discriminatory.

The conditions for expropriation, as set forth in Article 3, are that it must be for furthering

public interest and be in accordance with the due process of law and must not be discriminatory. It

must be against just compensation which represents the genuine value ofthe investment and which

must be paid without undue delay and be transferable to the extent necessary to make it effective.

Recognizing the principle of freedom of transfer of current income and proceeds of liquidation,

Article 5, without imposing a definite obligation, provides that "each Party will endeavor to grant the
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necessary authorizations for such transfers to the country ofthe residence ofthat national and in the

currency thereof."

Again in what appears to be a distinction between "lawful" and "unlawful" expropriation,

Article 5 provides that breach of the Convention "shall entail the obligation ... to make full

reparation." The comment to the Article says that such reparation must cover all loss (damnum

emergens and lucrum cessans).

Article 7 and the Annex provide for settlement ofdisputes by an arbitration tribunal composed

oftwo members appointed by the parties and a chairman appointed by agreement between them and,

in default of agreement, by the President or Vice-President ofthe International Court ofJustice.

26. ECOSOC Draft Code ofConduct an Transnational Corporations

This draft code is the result ofnegotiations and deliberation which were going on for more

than a decade. Having now been finalized by the Commission on Transnational Corporations of

ECOSOC, it was being considered for submission to the member countries for adoption. Although

the greater part ofthe draft deals with the obligations oftransnational corporations in connection with

their transnational operations, sections 47-55 set out the treatment to which they are entitled from

the host state. While States have the right to regulate the entry and establishment oftransnational

corporation (s.48), they are under an obligation to accord them, once admitted, feir and equitable

treatment (s.49) which shall be "no less favorable than that accorded to domestic enterprises in similar

circumstances (s.50). Section 51 provides that relevant laws and regulations should be readily

available, and that "relevant information regarding decisions of competent administrative bodies

relating to transnational corporations should be disseminated." According to Section 54,

transnational corporations are entitled to the free transfer oflegally received payments subject to legal

procedure and "to restrictions for a limited period of time emanating from exceptional balance of

payments difficulties." The right of the host State to nationalize or expropriate the assets of

transnational corporations is recognized by Section 55 which, however, provides for payment of
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adequate compensation "in accordance with the applicable legal rules and principles." Disputes which

are not amicably settled should be submitted to the competent national courts or authorities unless

the parties agree to refer them to other acceptable dispute settlement procedures.

27. Regional Private Investment Protection

While some ofthe provisions contained in regional private investment treaties are meant to

mete out preferential treatment for investments established in the territory of a country, by national

ofanother country, within the region, they are for the most part similar to instruments designed for

universal application. Accordingly we do not propose to deal with them in any great detail. We shall,

however, make passing reference to some ofthe atypical provisions in four such treaties.

28. ASIAN Agreement for the Promotion and Protection of Investments

While it does not set out any express obligation for admission, Article II provides that the

provisions ofthe Treaty apply to such investments as have been approved in writing and registered.

Article VI affirms the condition of payment of adequate compensation for expropriation, stipulating

that such payment shall amount to the market value ofthe investment affected.

Article X provides that in the event ofa dispute either party may submit it for settlement to ICSID,

UNCURAL or the Regional Center for Arbitration at Kuala Lampur or any other regional center for

Arbitration in ASIAN.

29. The T Inified Agreement for the Investment of Arab Capital

By Article 5, Arab investors are free to invest in sectors which are neither specially reserved

for, nor available to national investors. Article 9 provides for payment ofjust compensation for

expropriation, without indication ofany yardstick for determining its quantum; in the meantime the

Article provides that such compensation may be paid within one year from the date of the

expropriation. In the event of disagreement over the appointment of arbitrators reference may be

made to the Secretary-General ofthe Arab League.
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30. QIC Agreement for Promotion. Protection & Guarantee of Investment

While it does not set out an express obligation, Article 4 provides that the Contracting Parties

will endeavor to provide commercial, customs, financial, tax and currency incentives.

Article 6 expressly calls for cooperation with local investors. Article 17 provides that recourse may

be had to the Secretary-General ofthe Organization of Islamic Conference when the parties disagree

over the appointment of arbitrators.

31. The Cartagena Agreement (1991)

Apart from the fact that some of its provisions appear to be applicable to all foreign,

and not only regional investors, the other point which deserves special mention is that Article 12 sets

out elaborate provisions about agreements on technology, technical services, basic and detailed

engineering.

32. Multilateral Agreement on the Fundamental Rights ofNationals ofthe (French) Community

Maintaining close ties with the Francophone West African States, France has concluded

several bilateral and multilateral accords to regulate its relations with those countries. The particular

aspect of cooperation relating to FDI treatment is not tackled separately; hence there are no BITs

between France and Senegal, Ivory Coast, Benin, Togo, Chad, Burkina Faso or Mali.

However, some aspects of FDI treatments are touched on in different bilateral or

multilateral agreements. For example the Accord Multilateral sur les Droits Fondamentaux des

Nationaux des Etats de la Communaute' deals briefly with the protection of property, access to

national courts, expropriation and compensation. Article 4 provides that every national ofany State

of the Community shall enjoy full protection, in the territory of any other State, for his person,

property and interests. The Article also provides for national treatment and access to local courts.
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Article 6 provides that expropriation shall only be permissible for furtherance ofthe public interest

and against payment ofjust compensation, the amount of which is to be agreed or guaranteed

beforehand.

Conclusion

33.1 An examination of multilateral instruments relating to the protection of private foreign

investments reveals some provisions which are scarcely encountered in BITS, but which may usefully

be taken into consideration in the discussion ofa code ofconduct vis-a-vis private foreign investors.

The following are the most important of such provisions:

1. training oflocal personnel;

2. transfer oftechnology;

3. powers vested in the host State by its own laws should be used for facilitating, not

hindering foreign investment;

4. all laws, regulations, procedures and policies relating to foreign investment must be

made public and readily available.

5. Should a distinction be made between expropriation motivated by the furtherance

of public interest (lawful expropriation) and expropriation which is merely an arbitrary exercise of

sovereign rights (unlawful expropriation) ? And if no distinction is made, what purpose can be

served by setting out elaborate provisions requiring that the taking be for public interest, be

^discriminatory and according to legal procedure? And what are the remedies available for a taking

ofproperty which is for the public interest and is indiscriminatory and a taking which is not so?
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33.2 It is suggested the time is opportune for a universal framework of facilities for, and protection

of foreign investment of capital, technology and managerial skills, and that it would be possible to

devise such a legal regime of protection. In analyzing the provisions ofthe MAI draft we purpose

to rely on ideas emerging from such integrated conception ofthe mutual interests offoreign investors

and host countries. Before we proceed to examine the provisions of the MAI draft, it is apt to

examine briefly domestic legislation on investment protection.
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V - FOREIGN INVESTMENT PROTECTION IN DOMESTIC LEGISLATION

34. As we have already noted, many countries were active in negotiating and concluding BITs and

several regional organizations, international fora and private development institutions were making

efforts whose ambitious aims were not matched by practical results. In the meantime, some countries

were resorting to their domestic legislative competence to establish yet another regime of foreign

investment protection. With a view to attracting foreign capital, technological know-how and

managerial skills, all badly needed for developing natural resources, 56 countries had, by the end of

1991, passed investment protection statutes. It is not surprising that only ten developed countries.15

passed such legislation; compared to 46 developing countries of which 28 were African countries.16

The feet that so many countries were taking unilateral action oftheir own accord is a clear indication

of the growing awareness of the potential for development of foreign direct investment. The

treatment prescribed by domestic foreign protection legislation bears a general resemblance to BITs

provisions, but differs from them on the emphasis the former lay on certain issues. We now proceed

to make a briefreview of these enactments, with a view to discerning general trends in their approach

to the most important aspects of foreign investment treatment, i.e. admission, general standard of

treatment, transfer ofinvestment proceeds and expropriation.

35. Admission

The domestic enactments above referred to fall into three broad groups with regard to their

approach to admission offoreign investments. The first provides for unrestricted admission of such

investments without any qualifications with reference to exercise of administrative discretion or the

requirement of public order. The second group makes entry of investors and admission of their

investments subject to the exercise of administrative discretion or considerations of economic

development, e.g. requirement ofa local component in industrial production and the reservation of

certain economic sectors to local investors. The third group makes admission subject to requirements

ofpublic order, national security, environmental protection etc.

26



36. General Standard of Treatment

A World Bank study ofthe enactments referred to above17, found that about 1/3 ofthe

domestic investment protection codes surveyed in 1992 do not commit the host country to accord

any specific standard ofgeneral treatment. Nearly all the others provide for NT, "fair treatment" or

"fair and equitable treatment". We have already seen that, irrespective of any obligation arising out

ofa treaty or domestic legislation, international customary law requires that a foreign investor who

has been allowed to establish an investments is entitled to treatment which is similar, but not

necessarily equal to that accorded to nationals. It is suggested that this would amount to protecting

a foreign investor at least against unreasonable and unjustified discrimination.

37. Icansfer.

Ability to transfer the capital, returns and other proceeds accruing from his investment

is understandably one ofthe foreign investor's most important concerns. Accordingly most BITs, as

we have seen, provide for free and unfettered transfer in freely convertible currency or in the

currency by which the investment was financed. By contrast, most investment protection codes make

transfer subject to the host country's exchange control regulations. Some, going even further, provide

that transfers can only be made in installments or after the lapse of a certain time since the

establishment ofthe investment. Only one investment code, that ofDjibouti, does not contain any

provision relating to the transfer ofinvestment proceeds.

38. Expropriation

The majority ofthe investment codes surveyed in the above-mentioned study set out

expropriation provisions similar to those found in BITs, namely that no foreign investment would be

expropriated or nationalized otherwise than for the public interest (some enactments add "and in

accordance with the law'). They farther provide that in case of expropriation, the foreign investor is

entitled to compensation which is "adequate", "fair", "just" "fair and equitable" or "equivalent to the

actual or market value ofthe investment" However, nearly one third ofthe codes surveyed have no

provision about expropriation while seven set forth an express undertaking not expropriate foreign

investments. Not much difficulty is presented by the former group oflegislation. While international
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law does not purport to deprive a state of its right to expropriate territory within its territory, it is

now an established international norm that any such deprivation of property must give rise to

compensation. By contrast, it is not at all clear what weight is carried by a legislative ban on

expropriation. Can a country which promulgates such an enactment subsequently amend it by

repealing the provision in question or even erase the entire legislation from its statute book and

restore its power to expropriate property within its territory? It is an attribute ofthe well established

constitutional law principle oflegislative sovereignty that a legislature has the authority to make and

repeal laws, subject only to the constitution. Moreover, on general jurisprudential principles, an organ

ofgovernment cannot divest itselfofthe powers vested in it by the constitution. It follows from this

that a state which passes an enactment protecting foreign investments from expropriation can later

repeal the relevant provision in such an enactment, to the frustration of foreign investors. But the

question still remains: can it do so with impunity? Clearly, if the state in question has entered into a

contract with a foreign investor which includes a so-called stabilizing clause, i.e. a clause whereby

the state promises not to repeal a legislative provision guaranteeing non-expropriation, the state can

be contractually sued for compensation if it breaks that promise. It has been suggested that, in a fit

and proper case, a state can also be sued even in the absence of such contractual promise.18
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PARTII:

OECD DRAFT FOR A MULTILATERAL AGREEMENT ON INVESTMENT

Chapter VI

A - Introduction

34. As we have already seen, activity relating to BIT making during the preceding five decades was

accompanied by activity on the regional and international level, directed at crating a broader

framework for international economic and trade cooperation. BITs deal, on the one hand, with the

particular concerns of an individual foreign investor about to embark on investment in a foreign

country and, on the other hand, with the extent to which that country considers it worth while to

surrender part ofits sovereignty over its natural resources and its mobility to manipulate its economic

and fiscal policies and change them when necessary in pursuit of its economic development. Such

investment activity yields benefits not only to the foreign investor and the host country in question

but also has a limited indirect effect on trade and international economic cooperation. Regional and

international multilateral agreements, however, have a more universal aim: to create an international

framework for economic and trade activity by removing trade barriers and encouraging the flow of

capital, technological know-how and managerial and administrative skills on a global scale.

Accordingly, while bearing strong resemblance to BITs, a multilateral investment agreement would

essentially feature some differences. For example it would contain provisions on transfer of

technology, privatization and, restrictive practices and would extend protection to financial services

and portfolio investment which a BIT would protect only to the extent it relates to a company which

constitutes investment property.

35. The present OECD draft which is the product of effort which began many years ago, draws on

the experience oforganizations such as UNCTAD. As the OECD commentary paper entitled "Main

Features ofthe MAI"19 says, the draft".. responds to OECD countries1 desire to put together under

one single instrument the most important disciplines found in bilateral investment treaties, regional
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agreements (such as NAFTA) and sectoral agreements (such as the Energy Charter Treaty)."

Although it is initiated by the OECD countries, the MAI is meant to be open to accession by non-

OECD countries which are invited to join in discussions and present their views and comments

before the draft is cast in its final form.

B - Preamble

36. The Draft does not contain a preamble. Apparently it has been decided to leave the coining of

a title and a the drafting ofpreamble to a later stage. It may be noted that the preamble to a treaty

is not merely a mater ofform or style. While it does not constitute a part ofthe governing clauses

of an agreement, it may well turn out to be relevant to the interpretation of those provisions.

Article 31 of the Vienna convention on the Law of Treaties provides that a treaty should be

interpreted in good faith in accordance with the ordinary meaning of its terms "in their context

and in the light of its object and purpose"; it proceeds to say that for purposes of interpreting a

treaty such context" shall compose, in addition to the text...its preamble.." Accordingly, although

it may not be invoked when the meaning of the operatic clauses of an agreement are clear, the

preamble would be relevant where there is ambiguity in such clauses. ECA may want to see to it

that the preamble to the MAI makes special reference to the development of developing countries

in the same way as some UN resolutions do.

C. Scope and Application: Definitions

37.1 Departing from the traditional drafting style, the MAI draft includes in the definition article

a provision relating to the scope of territorial application of the treaty and gives that name to the

article. That, however, is a matter of form which calls for no more than passing mention. Turning

to substance, it is noted that the definition is shorter than that of most BITs.20 Be that as it may,

the focus point in the MAI definition section, as in BITs, is "investor" and "investment".
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37,2 "Investor" is defined as (i) a natural person having the nationality of, or permanently resident in

a Contracting Party or (ii) a legal person or other entity whether or not for profit or whether private

or government owned or controlled, and includes a corporation, ...sole partnership...11

There are three points to note about this definition.

First, it extends protection to a person who is not a national but is permanently resident in a

Contracting Party; nearly all BITs restrict protection to nationals. No wonder some delegations

expressed concern over the inclusion of permanent residents who are not nationals.

Secondly, the definition includes legal persons constituted or organized for a purpose other than

profit. The Commentary does not say what the negotiators or the Expert Group had in mind. This

opens the door to organizations engaged in activities which a host country does not, to say the least,

regard as worthy of protection. It is therefore suggested that the description of such organizations

should be qualified by reference to a worthy pursuit such as promotion of the arts or sciences or

involvement in humanitarian activity.

Thirdly, the enumeration of examples of legal persons includes sole proprietorship. As some

delegations observed, this is unnecessary as a sole proprietor is an individual who is a national o£ or

a resident in a contracting Party. Ifthe EG has in mind one man companies, which are recognized by

the corporation laws ofsome countries, such associations are included in the term "company11. Thus

in either case reference to "sole proprietorships" appears to be redundant.

37.2 -Investment": Although the form in which this definition is cast resembles that of the usual BIT

definition of "investment", it calls for further consideration in more than one respect.

(i) While it begins by defining the term as "every kind ofasset" and then follow it by an enumeration

ofexamples, it departs from the practice ofmost bits of citing "property" as the first (and obvious)

example ofasset. Somehow the MAI begins the enumeration of examples by "an enterprise being a

legal person..." and then proceeds to repeat the definition of "legal person" word for word as in the
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preceding sub-section. Juridically a legal person is a fiction ofthe law which has all the attributes of

a natural person, including for our present purposes capacity to be an investor. Although it can own

property, it is not itself property. It is for that reason that BITs include in the enumeration of

examples "shares in and stocks and debentures of companies"; some add "and any kind of

participation in a company"

(ii) The definition includes investments indirectly owned or controlled by an investor, to which

many delegations, rightly in our view, objected. It is suggested that the issue deserves further

reconsideration.

(iii) While the enumeration ofexamples, subject to our observation in (i) above, is appropriate, it

is followed by the qualification: "'Tnless such assets lack the characteristics of an investment" Insofar

as there is no definition or any description of such characteristics, the drafting technique is at least

doubtful, and the qualification is vague and only leads to confiision. If there is any need for a

qualification it is caused by the fact that the definition does not relate the investment to a host

country. It is appreciated that the MAI seeks to establish a worldwide framework of international

cooperation by liberalizing trade and removing all forms of restriction on investment, a goal wider

than that ofBITs. Yet a Contracting Party should not be expected to give protection to any assets

owned or controlled by a national of another Contracting Party, unless such asset has some link to

it. Therefore a good definition ofinvestment should expressly confine it to "assets invested in the

territory of a Contracting Party." If this is done, then there would be no need for the vague

qualification "unless such assets lack the characteristics ofan investment."

(iv) The definition then proceeds to exclude "public debt" and "financial assets" unless the

transaction to which they relate otherwise have the characteristics of an investment. Some delegations

objected to the inclusion of public debt in the definition of assets; others though the matter needs

further consideration. It is suggested that public debts should not be included at all. It is not clear why

financial assets should be excluded from the definition of investment.
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38. Scope of Application: We agree with the view of some delegations that rather than have an

operative provision to the effect that the agreement applies to the land territory, inland waters, etc.

ofa Contracting Party, which goes without saying, it is better to include "territory" in the definition

section.
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Chapter VH - TREATMENT OF INVESTORS AND INVESTMENT

A. NATIONAL AND MOST FAVORED NATION TREATMENT

39. The drafting scheme followed by most BITs begins with a provision dealing with the host

country's obligation to encourage foreign investors of the other contracting party and to that end

facilitate the admission of investors of the other contracting party. This is followed by other

provisions dealing with post-admission treatment. This seems to be a logical approach, as no

investment can be established without entry ofthe investor and his personnel in the territory ofthe

host country; and the question oftreatment does not arise until the investor so admitted sets about

the establishment ofhis investment.*Although some delegations argued in favor of separate pre- and

post-admission articles, the E.G., preferred to begin by an article dealing with the general standard

oftreatment, postponing the admission ofthe investor and his personnel to a later article.

40.1 As far as the substance ofthe provision is concerned, subsection 1 calls on each Contracting

Party to accord investors ofany other Contracting Party with regard to the establishment, acquisition,

expansion, operation, management, etc. of investments, "treatment no less favorable than the

treatment it accords [in like circumstances] to its own nationals..." Except for providing for the most

favored nations treatment, subsection 2 is an exact repetition ofsubsection 1. These are followed

by a third subsection which provides:

"Each Contracting Party shall accord to investors of another Contracting Party and to their

investments the better ofthe treatments required by Articles 1.1 and 1.2 whichever is more favorable

to these investors and their investments.

40.2 National treatment (NT) and most favored nations treatment (MFN) are so well known and so

commonly referred to in BITs and other international agreements that no comment is called for. But

the drafting is rather stilted. It is suggested that the meaning can be rendered more clearly by

following the usual drafting style and simply saying:
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"Each contracting Party shall accord to investors of another Contracting Party and to their

investments treatment no less than the treatment it accords in like circumstances to its own investors

or to investors ofany other State whichever is more favorable."

B. PRUDENTIAL MEASURES

41.1 The article dealing with NT and MFN is followed immediately by an article entitled "Prudential

Measures" Clause 1 provides that notwithstanding any other provisions of the Agreement, a

Contracting Party shall not be precluded from taking such prudential measures as may be necessary

for the protection of its investors or to ensure the integrity and stability of its fiscal system. Clause

2 provides that where such measures do not conform with provisions ofthe Agreement "they shall

not be used as a means ofavoiding a Contracting Party's obligations under the Agreement".

41.2 Not only that the need for such a provision is disputable, but clearly something is the matter

with the drafting. The phrase "where such measures do not conform ...etc" is redundant, as it is

implied by the use of "notwithstanding" in the preceding clause. It is suggested that the meaning

would be rendered more simply as follows:

"Nothing in this Agreement shall be construed as precluding any Contracting Party from taking such

...as may be necessary to protect investors, depositors...etc or to ensure the integrity and stability of

its financial system"

"Provided that the power granted by this Article shall not be used as a means of avoiding the

Contracting Party's obligations under this Agreement."
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C - TRANSPARENCY

42.1 The third article ofthe part ofthe MAI dealing with treatment is devoted to "transparency", an

important issue which does not feature in most BITs. Experience has shown that in many cases a

foreign investor's plans are frustrated, not so much by the substance of the relevant law and

regulations as by inability to be adequately informed about them. The law, regulations, procedures

and practices relating to the establishment ofan investment and the commencement ofbusiness are

matters of primary importance to investors. Failure to make them publicly known compels the

foreign investors to rely on officials who are sometimes reluctant to acquaint him with the laws and

regulations applicable to the kind ofinvestment he is about to establish. Many BITs require the host

country to refrain from imposing unreasonable administrative restrictions or apply regulations in a

manner which makes it difficult for an investor to establish his investment, but almost all BITs go no

further. The US BITs are some ofthe rare exceptions to this neglect ofthe issue oftransparency.

Article EL 9 ofU.S.,/Zaire provides:

"Each Party shall make public all laws, regulations and administrative practices and procedures that

pertain to or affect investments in its territory ofnationals or companies ofthe other Party."21

42.2 The MAI article differs from the above provision in the following respects:

(i) It adds "judicial decisions" to "laws, regulations...etc." While the term "law" in the singular

signifies all the corpus juris of a country including legislation and judicial decisions, the plural is

generally used to mean enacted statutes; accordingly, the addition of "judicial decisions" in the MAI

is in order. Likewise, the sub-article adds "international agreements which may affect the operation

ofthe agreement."

(ii) The MAI provision requires Contracting Parties to "promptly publish such law and regulations."

(iii) The sub-article further provides that where a Contracting Party established policies "which are
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not expressed in laws or regulations or by other means listed in this paragraph" that Party shall

promptly publish such policies. That object, however, could be achieved by simply adding "policies"

to the enumeration.

(iii) Sub-article 2 makes it imperative on a Contracting Party to respond promptly to questions and

requests for information by a Contracting Party.

(iv) A proviso to the Article gives a Contracting Party the right to request investors to furnish

"routine infonnation" concerning their investments "solely for information or statistical purposes. As

developing countries are mostly recipients offoreign investment, the provision, which is otherwise

reasonable, would also work in their favor.

42.3 It is interesting to note in this connection that the Guidelines on the Treatment ofForeign Direct

Investment recommended by the Development Committee of the World Bank Group goes even

farther by requiring infonnation about laws, regulations and procedures governing foreign investment

to be published in "a handbook or other medium easily accessible to other States and their investors."

The Guidelines also require such handbook or other medium to contain information about types of

investment that the host State would not admit by reason oftheir inconsistency with requirements of

national security or falling within sectors reserved for nationals in compliance with the State's

economic development objectives.22

D- SPECIAL TOPICS:

D.I ENTRY OF KEY PERSONNEL

43.1 Admission is the very first step in the investment exercise, and one without which an investment

cannot conceivably be established. Yet the next article in Part DI ofthe MAI which is devoted to that

important topic bears the title of "Special Topics" with "Key personnel" as a sub-title, instead ofthe
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customary and obvious title of "admission." From the point ofview of substance, however, the article

sets forth detailed provisions about admission ofthe investor and his personnel. The following points

may be noted:

(i) The Article imposes on a Contracting Party the obligation to grant temporary entry and stay and

provide any necessary documentation to :

(a) an investor who seeks to establish, develop or administer an investment;

(b) an investor (sic!) who seeks to provide advice or essential technical services to the operation of

an investment;

(c) an employee employed in the capacity of an executive, manager or specialist and who is

essential to the investment; or [alternative provision]

(d) an employee in the employment ofthe investment [investor?] for at least one year, seeking to

establish a subsidiary or an affiliate ofthe investment or render services to a subsidiary or an affiliate

ofthe investment.

comment: Some delegations do not consider it necessary to stipulate that such employee is essential

to the investment.

(ii) To be eligible for entry or stay such person as above must comply with the health and safety

regulations and satisfy national security requirements.

(iii) the spouse and minor children of a person granted entry or stay are eligible for the same

treatment provided they comply with such regulations and satisfy such requirements.

(iv) A Contracting Party shall endeavor to grant a work permit to a spouse who has been granted
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entry and stay.

Comment: Some delegations apparently want this to be an unqualified obligation. It is suggested that

no objection be made to this suggestion; the grant ofa permit does not oblige a Contracting Party to

secure employment to the grantee.

(v) An investor is entitled to employ any natural person ofhis choice regardless ofnationality and

citizenship provided that such person holds a valid permit of sejour and work.

Comment: This provision which appears at page 15 ofthe Consolidated Texts and Commentary under

the title "Employment Requirements" would facilitate the entry ofpersons who are not nationals or

even permanent residents of a Contracting Party. African countries may consider it necessary to

consider the matter further.

D.2- PERFORMANCE REQUIREMENTS

44.1 The article dealing with this topic (p. 16) seeks to protect investors of a Contracting Party

having investment in the territory of another Contracting Party against certain performance

requirements. These include any requirement to:

- export a certain level ofgoods or services;

- observe a certain level ofdomestic content;

- give any preference to goods and services ofthe host country

- relate the volume ofimports to that of exports or the foreign exchange inflows accruing from the

investment;
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- transfer technology or industrial process;

- achieve a certain level ofproduction, sales or employment;

- hire a certain level or type oflocal personnel;

- establish a joint venture or achieve a minimum oflocal equity participation.

44.2 The article also seeks to make it illegal for a Contracting Party to make the receipt of any

advantage related to the investment conditional on any ofthe aforesaid requirements. Provided that

this shall not be construed to prevent a Contracting Party from the receipt of such advantage

conditional on compliance with a requirement to locate production, provide a service, train or employ

workers, construct facilities or carry out research in its territory.

44.3 To the extend that any such measures are not applied arbitrarily or do not constitute a disguised

restriction on international trade and investment, a Contracting Party is not precluded from adopting

any measures that are necessary to insure compliance with such law and regulations as are not

inconsistent with the Agreement, to protect human, animal or plant life or, to conserve natural

resources.

44.4 Comment:

i. It is suggested that the performance requirements sought to be banned are so extensive and some

ofthem are so incompatible with the exigencies ofdevelopment that the provision, as it stands, can

hardly be acceptable to developing countries. Indeed some ofthese requirements are inconsistent with

the ILO Tripartite Declaration and the UN Draft Conduct on the Transfer of Technology. The

provisions are all the more objectionable, as the protection is not limited to investors of Contracting

Parties but are extended to investors ofother countries in the territory ofthe host country. It is not

surprising that a number ofdelegations expressed concern over all or some ofthese provisions. The
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Consolidated Text and Commentary suggests that those obligations "could be covered by country-

specific reservations."23 As far as developing countries are concerned, however, a built-in reservation

more or less on the following lines may be worthy of consideration:

Suggested alternative

"1. Subject to the next following clause ofthis article, no Contracting Party shall impose any of the

following performance requirements with respect to any foreign investment in its territory:

2. Notwithstanding the preceding clause of this article, a Contracting Party may make any ofthe

aforesaid requirements a condition of the establishment, use or enjoyment or continued use or

enjoyment ofany foreign investment in its territory or receipt or continued receipt of any advantage

related to such investment, if it is of the opinion that the exigencies of sound development of its

economy make it absolutely unavoidable to demand any ofthe said performance requirements."

D.3- PRIVATIZATION

45.1 The drafting of the article dealing with NT and MFN in the event of privatization of a

government-owned asset (p. 21) is so obscure that the meaning is not easily intelligible. It is

suggested that the article be redrafted as follows:

" Where a government-owned enterprise is privatized investors ofContracting Parties shall, with

respect to competitionfor the ownership or control ofthe enterprise or the acquisition ofany ofits

assets or any advantage related thereto, be entitled to national andmostfavored nation's treatment,

irrespective ofthe method adopted in effecting such privatization."
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45.2 The following clause, which provides that the preceding provision shall not be construed as

imposing any obligation to privatize, goes without saying.

45.3 The clause affirming the right ofinvestors of Contracting Parties to NT and MFN with respect

to privatized enterprises is followed by a clause to the effect that certain share arrangement schemes

are not incompatible with that right. These are arrangements seeking to:

(i) retain such residue power as enables the government to influence decision making with respect

to the disposal ofthe assets ofthe enterprise after privatization;

(ii) give special share benefits to employees ofthe enterprise;

(iii) compel shareholders to retain their shares for a certain period oftime;

(iv) enable the Contracting Party to choose certain categories ofbuyers;

(v) grant locals of a certain community special treatment as regards the acquisition of that

community's property.

45.4 The article goes on to provide, in effect, that it is not incompatible with the right ofinvestors

ofother Contracting Parties to NT and MFN for the Contracting Party to give its nationals exclusive

rights with respect to the initial privatization, provided there is no restriction on subsequent transfer

ofownership, possession or control.

Comment

(i) The object of the share arrangements under paras, (i) and (ii) of clause 3 is self-explanatory.

(iii) The share arrangement under para, (iii) serves the purpose of ensuring that the share acquisition
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was not merely speculative and not motivated by any genuine business interest in the enterprise.

(iv) The share arrangement under para, (iv), being so open-ended may well open the door for misuse

and, accordingly deserves further thought.

(v) The share arrangement under para (v) would be particularly apt where the government-owned

enterprise, e.g. an airport, utilized property belonging to a certain community. It is only just that when

the enterprise is privatized, the local community should be granted special rights over their land.

(vi) Some delegations object to the whole article on the ground that it is incompatible with the right

to NT and MFN. It is suggested that ECA adopt the view that, with the exception of the share

arrangement referred to in para. 45.3 (iv) above, the Article is acceptable and that the power thereby

granted, ifexercised in good faith, is not inconsistent with NT and MFN which, in the view of most

international law jurists allow some exceptions.24

(vii) The article ends with alternative paragraphs about transparency and the definition of

privatization. As for the former, although the subject has already been treated in great detail, there

should be no objection to an alternative which repeat obligations relating to transparency. As for the

definition ofprivatization, there is no material difference from the previous definitions; at any rate

privatization is so well known that it is too late in the day to wrangle about its definition.

D.4- MONOPOLIES: STATE ENTERPRISES

MONOPOLIES

46.1 The article dealing with this subject is drafted in obscure language and is so heavy going that

the meaning can not be easily followed. It is suggested that the best way to approach it is first to

attempt a simplified paraphrasing of the general purport of the article and then follow it with a

commentary on the most important provisions, leaving aside the repetitions and involved alternatives.
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The object ofthe article to ensure that, in the creation of a monopoly, a Contracting Party observes

its obligations under the Agreement and in particular to accord investors of other Contracting Parties

NT and MFN. When a monopoly is created, be it a private or a central or local government

monopoly, the Contracting Party shall ensure that, in the exercise of any regulatory or administrative

authority vested in it, such monopoly acts in a manner that is not inconsistent with the Contracting

Party's obligation under the Agreement. We now proceed to comment on the most import paragraphs.

46.2 Paragraph 1 affirms that the Agreement does not detract from right ofContracting Parties to

establish monopolies within their territory. Some delegations think that the provision is unnecessary,

that the Agreement is not the place for it. One delegation is particularly in favor ofthe mention of

the right to "eliminate" a monopoly on the ground that it imports a desirable balance into the

provision. It is suggested that ECA should be in favor ofretaining the article.

46.3 Para. 2 is the central provision which imposes the duty to accord NT and MFN in establishing

a monopoly. The only point that calls for comment is the qualification of the duty by making it an

obligation "to endeavor", some delegations being in favor ofdeleting it. In view ofthe complexity of

some situations of establishing and eliminating a monopoly, it is perhaps proper to go in for an

attenuated, rather than an absolute, duty.

46.4 Para. 3 seeks to impose on the Contracting Party a duty to ensure that a monopoly:

a- in the exercise of regulatory or administrative powers vested it in connection with the purchase

or sale of the monopoly goods and services, act in a manner that is not inconsistent with the

Contracting Party's obligations under the Agreement;

b- accord investors ofother Contracting Parties indiscriminatory treatment in connection with its

sale of monopoly goods and services;

c- except for government procurement ofgoods and services intended for government use and not
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for commercial resale, accord such investors indiscriminatory treatment in connection with the

purchase of monopoly goods and services;

d- does not use its monopoly position, in a non-monopoly market to engage directly or indirectly

in anti-competitive practices that may adversely affect investors of other Contracting Parties;

e- except with the object of complying with its obligations under (b), (c) and (d) above, act in

accordance with purely commercial practices in its purchase and sale of monopoly goods and

services.

There is a difference ofopinion on whether the duty should be confined to central, or should extend

to local government or even private monopolies. In our opinion, it would be difficult for a

Contracting Party to keep a close watch over the activities of local government and private

monopolies and even central government monopolies which enjoy a substantial degree ofautonomy

in running their operations. Accordingly, irrespective of its extent, it is suggested that it should be a

duty to "endeavor" and not an absolute duty; it is not clear whether the omission ofthe word in this

para, is intentional or a mere oversight.

46.5 A proviso to the article (p. 27) allows the monopoly to charge different prices in different

markets, where such differences are required by commercial considerations such as supply and

demand.

46.6 Para. 4 deals with demonopolisation which has the effect of extending the other obligations

created by the Agreement to areas in which they were formerly inapplicable (because of the

monopoly). The provisions allow a Contracting, party in such cases to lodge any reservations to this

provision as it may consider fit. The reason perhaps is that it would be difficult to live up to the

standard ofthese obligations in an area which was formerly governed by a regime ofmonopolies.

46.7 Para. 5 requires a Contracting Party to give notice of any existing monopoly within 60 days.
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The requirement is reasonable but the time limit is perhaps too short.

46.8 The last para, of this article provides that with the exception of the first para, neither a

Contracting Party nor its investors may have recourse to the investor/state arbitration for the

settlement ofany dispute. As such disputes would necessarily be between an investor and a monopoly

(and not the government ofthe Contracting Party), recourse to investor/state is not appropriate.

STATE ENTERPRISES

47.1 Para 1 ofthe article on State Enterprises (p. 28) provides that a Contracting Party shall ensure

that any such enterprise does not, in the exercise of any regulatory, administrative or other

governmental power delegated to it, act in a manner that is inconsistent with the Contracting Party's

obligations under the Agreement.

47.2 Para. 2 requires a Contracting Party to ensure that, with respect to the sale in its territory ofany

goods or services, State enterprises accord investors of other Contracting Parties and their

investments non-discriminatory treatment.

47.3 Para. 3 provides that investor/state arbitration is unavailable to other Contracting Parties and

their investors for the settlement ofa dispute under Para. 2 with a State Enterprise ofa Contracting

Party. This should be acceptable on principle, as a State Enterprise would normally be autonomous

in managing its affairs. In the meantime, the article seems to make a nice distinction between a

Contracting Party's duty (under Para. l).to ensure that a State Enterprise acts in a manner not

inconsistent with the Contracting Party's MAI obligations on the one hand, and its duty (under Para.

2) to ensure that the State Party acts in a non-discriminatory manner in the sale of its goods and

services, on the other hand. Accordingly recourse to investor/state arbitration for the settlement of

disputes ofthe former type are not debarred.
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47.4 The last para, sets out definitions for such terms as "delegation", monopoly which do not really

require any definition.

47.5 U.S. and Canada submitted an alternative version for the treatment ofthe topic which is similar

in all material respects to the EG version. However, the US/Canada version is drafted more simpiy

and more clearly and is, for that reason, preferable.

D.5- INVESTMENT INCENTIVES

48.1 Three alternative approaches are suggested. We proceed to summaries each ofthem and then

wind up by a general comment and recommendation.

48.2 (i) The first alternative is not to include any specific provision on investment protection. This

is the view ofthose delegation which consider that the provision ofNT and MFN provides sufficient

incentives and that, therefore, there is no need for further pre-occupation with the issue.

48.3 The second alternation consists of an affirmation ofthe NT and MFN treatment followed by an

acknowledgement that in certain circumstances investment incentives, even if applied discriminately,

tend to have distorting effects on the flow of capital. Accordingly, where a Contracting Party

considers that its investors are adversely affected by an investment incentive by reason of its distorting

effect, that Party may request consultations. In its turn, the Party offering the incentive in question

may bring it before the Parties Group for consideration. In the meantime, with a view to avoiding

and minimizing such distorting effects, avoiding undue competition and attracting or retaining

investments, the Contracting Parties shall, within three years after signature ofthe Agreement, enter

into negotiations in an attempt to introduce additional MAI disciplines. Such negotiations shall

recognize the role of investment incentives with regard to such matters as regional, structural,

environmental or rural develop and, in particular, address such issues as positive discrimination and
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transparency. This provision is followed by an alternative definition of "investment incentive."

48.4 The provision ofinvestment incentives proved to be very controversial. Some delegations were

of the opinion that such incentives may have the effect of disrupting the whole regime ofNT and

MFN, the essence ofwhich is to accord investors of all Contracting Parties, on an equal footing and

without distinction, treatment that is not less favorable than the treatment accorded to nationals of

the host State. Accordingly, such delegations were against the inclusion of any provision relating to

investment incentives. As for the delegations which were of a different opinion, the proposal

submitted by them did not include any operative provision. Rather, it consisted of an

acknowledgement ofNT and MFN (which is redundant) and an acknowledgement that investment

incentives may have a negative effect. It is rather odd that the proposal does not require Contracting

Parties either to grant or withhold any such incentives, but instead merely seeks to mitigate their

harmful effects. It is suggested that ECA should oppose inclusion of any provision on the matter.

D.6 - CORPORATE PRACTICES AND SENIOR MANAGEMENT AND BOARD OF

DIRECTORS

49.1 This is one ofthe most involved and most controversial parts ofthe Draft. It consists oftwo

sections, Section A dealing with corporate practices and Section B with senior management and

board of directors. The former offers two options, the first ofwhich consists of six paragraphs and

several alternative paragraphs (pp. 35-38) while the second option consists ofone short paragraph.

Similarly Section B consists of two short paragraphs. I propose to attempt a paraphrasing of each

paragraph with briefcomments and then wind up with a general comment.
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49.2 Section A: Corporate Practices-

Option I:

(i) Para. 1 provides that no Contracting Party shall encourage or require any company established

in its territory to conduct its operations in a manner inconsistent with its obligations under any ofthe

provisions ofthe Agreement. The para, proceeds to give the following examples ofacts which should

not be encouraged or required:

-to place limits to the acquisition of shares ofthe voting capital ofthe company which distinguish

between investors ofthat Contracting Party and investors of other Contracting Parties;

- to stipulate rules relating to the nationality or residence ofthe members ofthe company's board

of directors;

- to issue different classes ofshares with different voting rights with provisions governing the right

offoreigners.

A parenthetical note says that more examples are under consideration. With regard to the present

examples, while the first and last are unobjectionable, the second calls for further consideration. It

would be acceptable if it is followed by a proviso to the effect that a stipulation requiring such

members to be nationals [or permanent residents] ofa Contracting Party shall not be inconsistent with

the obligation imposed by the Para.

(ii) Para. 2 provides that "Contracting Parties recognize that corporate practices not imposed by

Contracting Parties can impose discriminatory treatment offoreignors. There are two points to note

about this para. First, it sets out a mere recognition not followed by an operative provision, which

is unusual in the drafting oflegal documents. Secondly, it refers to "corporate practices not imposed

by Contracting Parties"; it is not often that governments dictate corporate practices.
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(iii) Para. 3 (p. 36-37) offers three alternatives.

Alternative 1 calls on Contracting Parties to require that the statutes, articles of association and by

laws ofcompanies do not include provisions stipulating discriminatory treatment offoreign investors.

Although some delegations think that it would amount to too much interference in corporate

operations, it is suggested that the requirement is appropriate. It is not too cumbersome for the

Register ofCompanies to do that.

Alternative 2 is similar to alternative 1 except that it relates to corporations listed in the security

exchange.

Alternative 3 requires Contracting Parties to ensure that the articles of associations of their

companies do not, inter alia,:

- set limits to the acquisition ofshares ofthe voting share capital ofthe company which distinguish

between investors ofthe Contracting Party and investors of other Contracting Parties;

- stipulate conditions relating to the nationality or residence ofmembers ofthe company's board of

directors;

- discriminate against foreigners with respect to the issue ofdifferent classes of shares with different

voting powers.

This alternative further seeks to discourage corporate practices which lead to de facto discrimination

against foreigners with respect to the designation ofvoting powers proportionate to the shareholders

stake in the company.

Alternative 4 offers a zero option.
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General comment:

Some parts ofthe various alternatives are too far reaching and, as some delegations suggested,

would amount to too much interference with corporate affairs which, in our view, is inconsistent with

the very idea ofliberalization and the removal ofrestrictions. Moreover, it would be asking too much

to expect developing countries to accept an open ended commitment to allow foreigners who are

not nationals [or permanent residents] of Contracting Parties the right to hold shares carrying

majority voting rights in companies established in the Contracting Party's territory. It is suggested that

ECA submit a compromise provision more or less on the following lines:

" 1. ContractingParties shall take such reasonable precautions as may be necessary to ensure that

no company established in its territory indulges in corporate practices calculated to discriminate

against investors or investments ofother Contracting Parties.

2. To that end, Each Contracting Party shall, inter alia, instruct its Registrar ofCompanies to be

on the look outfor, and refuse to register any memorandum or articles ofassociation or any by

laws that require or allow such discrimination."

(iv) Para. 4 dealing with transparency provides that a Contracting Party shall, at the request of

another Contracting Party and subject to its domestic law and the conclusion of agreement

safeguarding confidentiality, furnish information on the corporate practices of its own investors and

investments.

(v) Para. 5 requires a contracting Party, at the request of any other Contracting Party, to enter into

consultations and provide information with regard to such corporate practices as are not covered by

the preceding provisions.

(vi) Para. 6 makes the MAI's provisions relating to settlement of disputes applicable to disputes

arising under paras. 1, 3 and 5,
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49.3 Option II

A number of delegations are not in favor ofthe inclusion in the MAI of any provision on corporate

practices and consider that the NT and MFN are sufficient. Moreover, some delegations expressed

aversion to the idea of interfering too closely into the corporate operations of companies established

in their territories. It is suggested that ECA supports this view

49.4 Section II- Senior Management and Board of Directors

Para. 1 (p. 38) provides that no Contracting Party shall require any of its enterprises that constitutes

an investment of another Contracting Party to appoint to senior management positions individuals

ofany particular nationality.

Para 2 allows a Contracting Party to require, with respect to such enterprise as above, that a majority

of the board of directors or any committee thereof be of a particular nationality or resident in the

territory of that Contracting Party, provided that such requirement does not materially impair the

ability ofthe investor to exercise control over its investment.

Comment;

While some delegations reserved their position with regard to Para. 2, no delegation objected to

Para. 1. It is suggested, however, that the circumstances of at least some Afiican countries may make

it necessary to suggest qualifying Para. 1 by the addition ofthe following proviso:

"Provided that any Contracting Party may require that such individuals be nationals of, or

permanent residents in one ofthe Contracting Parties."
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Chapter Vffl - INVESTMENT PROTECTION

INTRODUCTION

50.1 In the course ofdealing with the last few chapters, there was no occasion for reference to BITs,

as those instruments are not concerned with such matters as monopolies, state enterprises and

corporate practices. Now that we are about to embark on examination of the MAI chapter on

investment protection and expropriation, we are back in familiar ground for that is a topic that figures

prominently in BITs. Although nearly all BITs deal with the subject,25 the relevant provisions exhibit

some differences in form, but none in substance. For example, German BITs to which over thirty

African countries are parties begin with an article dealing with the general standard of treatment,

usually NT and MFN, followed by an article made up oftwo provisions, the first relating to full

protection and security and the other to expropriation.26 U.K. BITS approach the topic first with a

provision stipulating to and equitable treatment and foil protection and security. The article on

expropriation is separated by one or more articles dealing with other subjects.27 Similarly Dutch BITs

feature an article on expropriation that does notcome directly after the articles providing for fair and

equitable treatment and NT and MFN.28

50.2 - By contrast, there is a remarkable umfonnityamong BITs as far as the substance is

concerned.29 The following is a typical BIT provision on expropriation:

"Investments ofnationals or companies of either State in the territory ofthe other State shall not

be expropriated, nationalized or otherwise subjected to any measure having the same or similar effect,

except for public interest and against compensation. Such compensation shall represent the equivalent

ofthe investment affected, shall be actually realizable, freely transferable and shall be made without

undue delay. The manner of determining the amount of compensation and matters relating to its

payment and transfer shall have been agreed upon before, or at the time of expropriation

h30
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50.3 - With regard to the measure and transfer ofcompensation, a study undertaken for the World

Bank in 1991 shows that over half of 242 BITs surveyed use the Hull formula "fair, adequate and

effective"; 47 provide for "just", "full", "reasonable" or "fair and equitable", expressions which

probably render the same meaning intended by the Hull formula. Other BITs relate the measure of

compensation directly to the value ofthe investment. Thus 92 BITs stipulate value at the time ofthe

expropriation, 70 provide for genuine or real value and 83 for market value. While all the BITs

surveyed under that study require the compensation to be transferable without delay or without

undue delay, many BITs, envisaging that possibility provide that in the event of delay interest at the

current commercial rate is payable; nine call for agreement between the parties on the rate ofinterest

to be paid.31

50.4 - We now proceed to deal with MAI provisions on this important concern of foreign, and

indeed local, investors. Part IV ofthe Draft, entitled "Investment Protection" consists oftwo articles,

the first devoted to "General Treatment" and the other to "Expropriation and Compensation."

A- GENERAL TREATMENT

50.5 - Article 1 combines in its first clause "fair and equitable treatment", "full and constant

protection and security" and "treatment [not] less favorable than that required by international law."

It then proceeds:

"A Contracting Party shall not impair by unreasonable or discriminatory [unreasonable and

discriminatory] measures the operation, management, maintenance, use, enjoyment or disposal of

investments in its territory ofinvestors of another Contracting Parties."

B - EXPROPRIATION

50.6 - With this comprehensive background provision that seeks to foresee every kind of possible

risk, the article proceeds to deal with the topic of expropriation. A Contracting Party shall not

expropriate or nationalize directly or indirectly any investment belonging to an investor of another
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Contracting Party or take any measure or measures having equivalent effect, except:

a) for a purpose which is in the public interest,

b) on a non-discriminatory basis,

c) in accordance with due process oflaw, and

d) accompanied by payment of prompt, adequate and effective compensation which is fully

realizable and freely transferable.

With regard to the measure ofcompensation, the article provides that it shall be equivalent to the fair

market value ofthe expropriated investment immediately before the expropriation occurred. "The fair

market value shall not reflect any change in value occurring because the expropriation had become

publicly known earlier." Another clause provides that the compensation "shall include interest at a

commercial rate established on a market basis for the currency of payment from the date of

expropriation until the date of actual payment. Lastly the article explains that due process of law

includes the affected investor's right to prompt review ofany claim that he may have with respect to

the propriety ofthe measure of expropriation, the adequacy ofthe compensation or its payment in

according with the provisions ofthe article.

Comment

We have the following observations to make:

First, that the provision dealing with expropriation is unduly prolix and repetitious and says in a long

article with a number of clauses what the typical BIT provision says concisely and, in some parts

more accurately.
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Secondly, it first provides that the expropriation must be accompanied bypayment of prompt

compensation. Clearly ifthe expropriation is accompanied by payment then the use of "promptness"

is superfluous. At any rate it has never been a requirement of international law that a measure of

compensation be accompanied by payment ofa compensation, a requirement which is too rigorous

for purposes of a multilateral agreement and one which developing countries, at rate, should not

accept.

Thirdly, somewhat inconsistently, the article goes on to call for payment without delay.

Fourthly, after it provides that compensation should be equivalent to the market value of the

investment immediately before the expropriation occurred, Article 2.3 proceeds unnecessarily to say

that the market value should "not reflect any change in value occurring because the expropriation had

become publicly known earlier." The phraseology adopted by BITs is "market value... immediately

before the expropriation or before the intention to embark thereon became public knowledge", a

more succinct rendering which avoids unnecessary arguments ofcausation.

C- PROTECTIONFROM STRIFE

Instead of a straightforward provision to the effect that an investor of a Contracting Party whose

investment has suffered loss as a result ofwar, armed conflict, revolt or other state of civil strife or

any act arising therefrom or incidental thereto, Article 3 begins with a provision which says that in

the case of loss as a result of such civil strife, the investor concerned shall, with respect to

compensation, be entitled to NT and MFN. Clearly this is mere repetition of the main provision

relating to the standard oftreatment which is meant to apply to all aspects ofthe investment exercise.

However, the article proceeds to provide that where investment property is requisitioned or destroyed

as a result of such state of strife, the investor shall be entitled to restitution or compensation which

is prompt, adequate and effective.
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D- TRANSFERS

51.1 Article 4 ofthe chapter on investment protection is about transfer, not only ofcompensation

for expropriation or loss due to civil strife but of all payments relating to an investment. Considering

the extent ofits coverage, it is not clear why this provision is made part ofthe chapter on investment

protection. Be that as it may, it provides that payment relating to investment shall be freely

transferable, in freely convertible currency and shall be at the market rate of exchange, or in absence

thereof at the most recent exchange rate for conversion of currencies into Special Drawing Rights.

51.2 The above provision is followed by another which is drafted in such a way that the meaning is

not absolutely clear. It reads as follows:

"Notwithstanding Articles 4.1(b) to 4.5, a Contracting Party may require reports of transfers of

currency or other monetary instruments and ensure the satisfaction of judgments in civil,

administrative and criminal proceedings through the equitable, non-discriminatory and good faith

application ofits laws and regulations. Such requirements shall not unreasonably impair or derogate

from the free and undelayed transfer ensured by this Agreement."

In order to take a position with regard to this provision, It is suggested that some clarification of

its exact purport is needed.

E- PROTECTION OF EXISTING INVESTMENTS

Article 6 seeks to extend the application ofthe MAI to investments made before its entry into force.

It may be noted that the application most BITs is restrict to investments made after their entry into

force. Although the Commentary says that there was broad support for the provision, its

appropriateness depends on the circumstances of each country. Some delegations suggested that

application to pre-MAI investments should be qualified by the condition that they were consistent
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with legislation of the host state. The suggestion may serve the purpose of guarding against

extending protection to an investment that somehow found its way to the territory of a Contracting

Party in contravention of its law, yet it is bound to be oflimited application such investments would

be extremely rare. It is not therefore, much consolation to countries which are not, on account of

their particular circumstances, in fevor of extending protection to pre-MAI investments. It is,

therefore, suggested that the provision should be followed by a proviso allowing countries to opt out

of it.

F- PROTECTING INVESTOR RIGHTS FROM OTHER AGREEMENT

It is well settled in international law that a rural of municipal law which is inconsistent with an

international law obligation cannot be adduced as an excuse for disregarding such obligation.32 The

converse is, on general juridical principles, true, namely that a state cannot plead international law as

an excuse for ignoring an obligation arising under municipal law and which is not inconsistent with

it. As the municipal laws of civilized societies recognize contractual obligation assumed by the state

through its authorized functionaries, no state can plead an international treatment as justification for

disregarding engagements made to individual investors. Accordingly, it make eminent sense to include

in the MAI a provision saving such obligations. No wonder, therefore, that the EG found that a

number of delegations continued to support a provision to that effect. Those delegations which

advocated a "zero option" were ofthe opinion that the NT and MFN and protection provisions of

the MAI would provide sufficient protection to such investment. As this cannot necessarily be true

in all situations, it is suggested that it is more in consonance with justice and good conscience to

support the inclusion ofthe so-called "respect' clause.
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Chapter IX- SETTLEMENT OF DISPUTES

53. The provisions ofthe MAI on the settlement ofdisputes, one ofthe issues which greatly concern

foreign investors. The approach, as well as the substantive ofthis last chapter ofthe MAI document

general resemble those in BITs and other instruments dealing with foreign direct foreign investment

and other transnational commercial relations. They differ from them, however, in one material

respect, namely the role they give to the Parties Group in the finality of an arbitration award. As far

as form is concerned, the chapter which is longer than the corresponding chapter in BITs, is divided

into two section: the first dealing with state/state, and the other with investor/state procedures. We

proceed to deal with them in that order, giving a summary ofthe gist of their content.

A- SATE/STATE PROCEDURES

54.1 The provisions on settlement of disputes between Contracting Parties are applicable unless the

Parties agree otherwise. Nevertheless, whichever procedure the Parties choose to resort to, they are

under an obligation to inform the Parties Group. Right from the commencement of a dispute

settlement procedure until a final award is returned the Parties are required to respect the

confidentiality of any information furnished by one to the other.

54.2 Before the Parties embark on full-fledged arbitration, they must attempt settlement by means

of direct consultations and may, if such consultations fail, require the Parties Group to consider the

matter. A Party which claims that another Party has defaulted in the fulfillment of any Agreement

obligation may start settlement procedures by addressing a written request for consultation, ofwhich

notice is given to the Parties Group. The request must provide such information as is sufficient to

enable the addressee to understand the basis for the request and the nature ofthe action or default

complained of. If the Party so requested fails to comply with the request or if the consultations fail

to produce a positive result within sixty days33, either Party34 may request the Parties Group to

consider the matter. The Parties Group has power, which must be exercised within sixty days, to

adopt resolutions ofclarification ofthe law and agreement provisions relating to the dispute. If in the

light of such clarifications and any farther consultations that they may indulge in, no mutual
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agreement is reached within sixty days, the Parties "may have recourse to good offices, including

those ofthe Parties Group or to mediation or consultation under such rules and procedures as they

may agree." It is pertinent to note that some delegations are not in favor of Parties Group

consultation which, in their view, may "pose a serious risk ofpoliticizing the dispute and making its

resolution more difficult to achieve."

54.3 Ifthe parties fail to reach a satisfactory settlement through discussions and conciliations, either

party may give notice, through diplomatic channels, to the other party of its intention to resort to

arbitration. However, arbitration is not available to a party whose investor has submitted the dispute

for settlement under the investor/state procedures Thirty days after a request for arbitration has been

made, each party shall appoint one member ofthe arbitration tribunal. Thirty days thereafter the two

members shall, in consultation with the parties to the dispute, appoint a national of a third state as

chairman ofthe tribunal. At the option of either party the tribunal may be composed offive members,

in which case each party shall appoint an additional member. An alternative proposal requires the

parties to appoint three, or ifthey so wish five, members and designate one ofthem to be chairman.

According to this proposal, members of the tribunal should, except for compelling reasons, be

designated by the Parties Group Secretariat or the Secretary-General ofthe International Center for

the Settlement ofDisputes (ICSBD). Ifeither party rails to appoint its arbitrate within the said period

ofthirty days, the other party may refer the matter to the Secretary-General ofICSID who shall make

the appointment within thirty days. In order to fecilitate the anointment of fit and proper persons, the

Contracting Parties and the Secretary-General ofthe Parties Group are urged to establish a roster of

qualified prospective arbitrators. A dispute which involves more than one party against one other

party with respect to the same measure, should as far as possible, be decided by a single arbitrator.

54.4 The arbitration tribunal is expected to decide the issues involved in the dispute in accordance

with the provisions ofthe MAI and such international law rules as are relevant to its interpretation.

The tribunal may at any time during the continuance of the proceedings, at the instance of either

party, recommend such provisional measures as may be necessary to avoid prejudice to its rights. The

award shall set out the reasons for the findings of the tribunal which may, at the request of either
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party pass any ofthe following reliefs:

- a declaration that any ofthe measures taken by a Party is inconsistent with the Agreement;

- a recommendation that A Party should bring any measures taken by it in conformity with the

Agreement;

- a pecuniary compensation;

- with the consent ofthe Party against whom the award is made, any other measure that the tribunal

considers appropriate.

54.5 - The tribunal is required, within 180 after its formation, to prepare its award in a provisional

form and give the Parties the chance to comment on it within 15 days. It shall after considering any

comments made by the Parties, within a farther similar period, prepare its final award and furnish the

Parties and the Parties Group with copies thereof. Some delegations questioned the propriety of

preparing a provisional version ofthe award. It is submitted that such a step is unnecessary and opens

the door for political maneuvering which may well have the effect of prejudicing the final report. Be

that as it may, clause (f) ofArticle 4 (p. 51) provides that the award shall be binding on the Parties

unless the Parties Group by a majority of its whole number minus the Party concerned, decides

otherwise. A few delegation expressed some concern about this provision the U.S. delegations

suggested that the Parties Group should be authorized to establish some land ofappellate procedure.

It is suggested that the provision, as it stands opens the door for politicizing the dispute and should,

accordingly, be objected to. An appropriate appellate procedure is surely more desirable.

54.6 Each Party meets the cost ofits own representation and the costs ofthe tribunal, including the

arbitrators' fees, are divided equally between the Parties.

54.7 Article 6 provides that arbitration tribunals apply the UNCITRAL rules with such adaptations
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as would make them suitable for purposes of state/state arbitration.

54.8 Despite the provision, just referred to, that the arbitration is final and binding, Article 7

provides that in case of non-compliance with an award the Parties Group "shall endeavor to bring

about compliance" and may, to that effect suspend the defaulting member's right to participate in its

decisions. It may be wondered whether that is a sufficient sanction.

B- INVESTOR/STATE PROCEDURE

55.1 Where a dispute arises between an investor and a Contracting Party, the same shall be settled

by consultation or negotiation foiling which recourse may be had to the competent courts or

administrative tribunals ofthe Contracting Party, or to any mutually agreed arbitration procedure or

to arbitration in accordance wkh any ofthe arbitration procedures stipulated in the article. These are

(i) the ICSID settlement ofdisputes procedures or (ii) the ICSID Additional FaciHty procedures, if

either is available, and if not. either (iii) the UNCITRAL Arbitration or the Rules ofArbitration of

the ICC. It will be noted that this provision takes account ofthe fact that while the provisions relating

to arbitration are binding on such Contracting Parties as consent to it, they are not obligatory on

individual investor, for the latter is not being a party to the MAI.

55.2 An investor that decides, in case of a dispute relating to its investment, to avail itself ofthe

procedure provided by the Agreement is required first to give notice in writing to the Contracting

Party. Sixty [ninety] days thereafter(and subject to a limitation period of [three] [six] years, the

dispute may be submitted to arbitration. As in the case of state/state arbitration, the tribunal shall

consist ofthree members unless the Parties agree on a five member tribunal. If within ninety days of

the notice to submission the dispute to arbitration, any member ofthe tribunal is still not appointed,

any necessary appointments shall, on the request ofeither Party, be made by the Secretary-General

ofICSID or the International Chamber of Commence. The members ofthe tribunal shall be selected

from the roster prepared by the Parties Group. Where disposal of the dispute requires more than

calling expert witnesses, persons with the appropriate expertise may be appointed to the tribunal from
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outside the roster.

55.3 With regard to the substantive law and procedure applicable, Article 11 (p. 60) provides that

the tribunal shall settle issues arising out ofthe dispute in accordance with the provisions ofthe MAI,

as interpreted with reference to the relevant rules ofinternational law. Article 9 provides that it is not

a valid defense to a claim that the claimant already received compensation under an indemnity,

guarantee or insurance contract. The tribunal may recommend [order] any provisional remedy that

it may consider necessarily to preserve the right of either party to the dispute or to ensure that its

"jurisdiction is made fully effective, including an order to preserve evidence in the possession or

control of a disputing party."

55.4 The tribunal's award may provide any ofthe following reliefs:

- a declaration of the legal rights and duties of either party, including a declaration that the

Contracting Party has foiled to comply with its obligations under the MAI;

-damages;

- restitution where appropriate;

- with the agreement ofthe parties, any other remedy which the tribunal considers fit.

55.5 The award shall be final and binding on the parties and shall be carried out without delay by

the party against whom it is made, subject to any available supervisory or appellate procedures. A

copy ofthe award shall be delivered to the Parties Group by the Secretary-General ofICSID, the

Secretary-General ofICC or by the UNCITRAL tribunal, as the case may be.
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C- SUBROGATION

The last article (p. 42) deals with subrogation, a topic which is invariably referred to in bilateral and

multilateral agreements. Subrogation is a common law rule which entitles a person who, in pursuance

ofa guarantee or a contract ofinsurance, has indemnified another in respect of a claim, to be put in

his place and subrogated to his rights vis-a-vis any person from whom satisfaction ofthe claim is due.

Applying this common law rule to the situation ofa foreign investor who has been compensated by,

and who has consequently assigned his rights to, the Contracting Party of his nationality or

permanent residence in respect of a claim relating to his investment in the territory of another

Contracting Party, the latter shall recognize such assignment.
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