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A. ATTENDANCE AND ORGANISATION OF WORK ■ ..

1

, Opening of the meeting - :

1. The joint meeting of the second extraordinary meeting of Ministers of Trade,

Finance and planning and the fourth meeting of the Council of Ministers of the Lusaka^

based MULPOC was held in Maseru, Kingdom of Lesotho, from 19 to 22 January ^^Q^9

2. The meeting was formally opened at 11.20 hours on 19 January, 19&1, by the Right

Honourable Leabua Jonathan, Prime Minister, Kingdom of Lesotho, The Executive Secretary

of the Economic Commission for Africa, Professor Adebayo Adedeji, also delivered an

opening statement.

Attendance . ■ ■.':■■'

3. The meeting was attended by Ministers and Officials from the following member

States of the subregion: Angola, Botswana, Comoros, Djibouti, Ethiopia, Kenya,-Lesotho,

Malawi, Mauritius, Mozambique, Swaziland, the United Republic of Tanzania, Uganda,

Zambia and Zimbabwe,

4. Also present at the meeting were observers from the following United Nations bodies

and specialized agencies and other international organizations. United Nations Develop

ment Programme (UNDp), World Health Organization (WHO), Food and Agricultural
Organization (FAO), International Labour Organization (ILO), United Nations Conference
on Trade and Development (UNCTAD), United Nations Industrial development Organization

(UNIDO), United Nations Commission for Namibia (UNCN), the Eastern and Southern Africa

Mineral Resources Development Centre (ESAMRDC), International Bureau of Animal Resources

(IBAR), thQ^Infernational Ttf'ade Centre (ITC), the African National Congress of South

African (aNC) and the Pan-African Congress of Azariia' (PAC) were also present as1' observers,

Election of. Officers ■■■;.-■ ...

5. The following representatives of member States were elected by a consensus as

members of Hne Bureau of the joint meeting. ■ : . . ,*

-1 Chairman - Honourable E.-Ri ^ekonyana (Lesotho) * ;: '-:■*

; , - Vice-chairman ..- Honourable Aliro Omara (Uganda) , ... ■ . .:

- Rapporteur ' ^-v Honourable Ibrahim M. Kaduma (Tanzania) ■

B, " AGIWDA" :" ' '. """"•'■,' " ■'■'■' ] ■ : ■'■

6. The meeting adopted th'e following agenda without any amendments; , , ,
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(i) Opening of Meeting; '■■■

(ii) Election of the Bureau;

(iii) Adoption of the Agenda;

(iv). Organization of work; '

(v) Report of the progress on the negotiations for the
: establishment of the Preferential Trade Area for Eastern

and Southern Africa and the resolution of outstanding.issues;

(vi) Date and venue of PTA Summit;

(vii) Report and recommendations of the 4th meeting of the MULPOC
Committee of Officials;

(viii) Date and venue of next MULPOC.Ministerial meeting;

(ix) Any other business; ' : /

(x) Adoption of the report; and

(xi) Adjournments .'■■■.

C. ACCOUNT OF PROCEEDINGS -■'■ : - -

7« In his opening address, the Prime Minister of the Kingdom of Lesotho, the Right

Honourable D, Leabua Jonathan, observed Hhat th& jcint meeting of the Ministers of

Trade, Finance and Planning and the fourth meeting of the Council of Ministers of

the Lusakar-based MULPOC constituted a significant land mark in the determined efforts

towards subregional co-operation. The meeting was expected to device, jneasures..and,

strategies for the social and economic upliftment of the peoples in the subregion,

8, The Prime Minister observed further that the new..decade had ushered in grave

political and economic uncertainties. The global economic picture was bleak; serious

political conflicts remained unresolved; the gap between the rich and the poor continued

to widen; and the pronouncements on the creation of a new international economic order

remained mere political verbage* A minority'of the world's peculation lived in

affluence, while the majority barely .managed to survive on handouts. Abject poverty

existed side by side with extravagant affluence. It was against this global background,

he stated, that the Eastern and Southern African States had to review their socio-

economic projections into the next decade. The Prime Minister drew attention to th'e
gloomy food situation, which was aggravated by high oil prices and low raw material

prices; and noted that the threat of famine and hunger was real and grave,'
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9. Another area which in the opinion of the Prime Minister deserved immediate attention

was manpower development. He suggested an urgent review of the needs and opportunities

for subregional co-operation in training and manpower development, and provision of

facilities for training in various fields in order to direct and sustain economic growth

and social development in the subregion.

10. Referring to the inadequacy of transport and communications facilities in the

member States, especially land-locked countries like Lesotho, the Prime Minister warned

that without an efficient and adequate transport and communications system, the

collective efforts towards socio-economic development would be frustrated. He, there

fore, recommended the urgent implementation of projects on transport and communications.

11. The Prime Minister drew the attention of the delegate to the problems of migratory

labour, which was inherited from"the colonial rulers whose deliberate aira was to turn

the countries in this subregion into cheap labour reservoirs, with, all the attendant

problems such as separation from families, loss of indigenous manpower and economic

dependence on foreign countries. He expressed the hope that the member States of the

subregion would be able to offer gainful employment ±0 the majority of their peoples and

thus eliminate the stigma of economic dependence and the danger of political alienation.

He also urged the meeting to give careful consideration to the report of the subregional

Committee on Integration of Women in Development with a view to implementing its cons

tructive recommendations and decisions.

12. The Prime Minister heartly welcomed and paid tribute to the delegation of Zimbabwe

which was participating for the first time. He stated that the independence of Zimbabwe

had clearly demonstrated that foreign oppression had no place in Africa.

13. In this opening statement, the Executive Secretary of the ECA thanked the

Government and the people of the Kingdom of Lesotho for hosting three important meetings

on subregional economic co-0-peration in Eastern and Southern Africa and for the cordial

hospitality extended to all the delegates. He joined the Prime Minister in welcoming

the delegates from the Republic of Zimbabwe, to this their first meeting, and hoped

that other countries now being represented by liberation movements would soon be able

to participate fully in subregional co-operation arrangements in the very near future.

14« Referring to the agenda of the meeting, Professor Adebayo Adedeji stated that the

meeting would be required to consider the report of the eighth meeting of the Intergovern

mental Negotiating Team (iNT) and the proposed Treaty for the Preferential Trade Area
(PTA) for Eastern and Southern African States, which contained all the outstanding

issues, not resolved during "the INT rounds of negotiations* - The Executive Secretary

reminded the delegates that the programme was one year behind the schedule and that the

member countries could not afford to delay the launching of the PTA for even a few

months. The meeting provided a unique opportunity to demonstrate to the people of

Eastern and Southern Africa and indeed to all African peoples, the determination and

commitment to the accelerated economic development of the subregion through collective

self-reliance. He reminded th© delegates that it was their sacred duty and responsibility

to bring the negotiations to a successful conclusion in Maseru,
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15. Professor Adedeji recalled that in 1965 the Eastern and Southern African States held ■
a conference at tusak.a and adopted a declaration on the establishment of asubregional..
economic community^ a declaration that was not translated into reality. In this regard ,".

the Executive Secretary observed that passing resolutions was one thing and that imple-;

menting them was another. He stressed that in the last analysis, one would.be judged not
by what one said but by v&at one did. The creation of tho' PTA was most important as it would provide

stimulus and a framework for formulating and implementing development projects in the fiolds of
agriculture, industry, transport and communications, and development of human resources*

16. The Executive' Secretary reminded the delegates that the success of the ECA and the
MULPOC would considerably depend upon the financial resources made available to them.

He therefore made a fervent appeal to alT the Governments of Eastern and Southern Africa
to prepare to: pledge generously at the forthcoming third pledging conference of voluntary
contributions to EGA in Freetown, Sierra Leone in April 1981.

17- In conclusion, he expressed the hope that the meeting would lead to the launching

of the PTA without further delay and to ensuring that it became operational immediately*
In this connection he hoped that the member States would take firm steps towards the

establishment of a subregional economic community in Eastern and Southern Africa, £he
PTA was the first step in that direction. ■' " : ■ :

■ "■ PART I "■ ■.:.■•==•-■'

Report of the Chairman of the 8th meeting of the Intergovernmental Negotiating
Team (Agenda item 5)

18, The Chairman of the 8th meeting of the Intergovernmental Negotiating Team (INT),
Mr. A. Khoza, of Swaziland, said that the 8th meeting of the INT was in effect a conti

nuation of the 7th meeting of the Team. Accordingly he would report, first, on the
7th meeting and, secondly, on the 8th meeting, -

19. The 7th meeting- of the INT was held in Addis Ababa, Ethiopia,- from 28 May to 7 June,

1980, The meeting had .approved the proposed Treaty and the twelve protocols annexed to
it except for ten items in respect of which one or more countries had reserved their
positions. These items were: ;

(a)" Article 18 of the Draft Treaty - Most Favoured Nations treatment;

(b) Article 19 of the Draft Treaty - Internal legislation;

(c) Article 20 of the Draft Treaty - The exportation of goods and
transit facilities;

(d) Articles 33-36 of the Draft Treaty - The Eastern and Southern
African Development Bank;

(e) Annex III - Rules of Origin, Rule 2(i)(a);

(f) Annex IV - Re-exports, Article 2(2);

(g) Annex VI - Clearing and Payments; : ; ,

(h) Annex VII - Transport and Communications, Paragraphs (f) ■ -
and (j); Article 5(h);

(i) Annex VIII - Co-operation in the field of Industrial field,

Article 3(f); Article 4(2); Article 5(3)M? and Article 8(2);

(j) Annex XII - Protocol on Botswana, Lesotho and Swaziland.
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20. These ten items had then been put on the agenda of the 8th meeting of the INT.

The INT had again been unable to agree on these items for various reasons. Indeed the
area of disagreement had increased from these 10 items of the '/th INT to 18 items at

the 8th INT, These items are:

Articles 5-11 (institutions); Article 12 (Liberalization of,Trade); Article 14
(Common external tariff); Article 18 (Most Favoured Nation treatment); Article 19
(Internal legislation); Article 20 (Re-exportation)-; Article 23 (Clearing and
Payments); Article 29 (General and other aspects); Articles 33-36 (Development
Bank); Article 43 (Relations with other organizations); Article 4/ .(4raarfdments).;
Article 51 (new article on non-application of the Treaty as between member States);

■•: Annex1 I, Article 4 (MFN-treatment); Annex III (Rules of Origin); Annex IV (Re
exports);- Annex VII- (Transport and Communications); Annex VIII (Co-operation in
Industrial and Development) $; aod AnheX XII (BLS Protocols). Since consensus could
not be reached by the INT on these 18 items, the INT had decided to refer them 'to

the Second Extraordinary Conference of Ministers of Finance, Trade and Planning

for determination. ■ ~::

21. In the' discussion that followed the Ministers dealt with each of these- items
as follows!"- ' :•*■-.• ■ • . •

• ■ ■ ■ ' '

Articles 5-11 (institutions)

22. It wafe explained thai these Institutions were essential to the:-proper functioning

of the PTA^ and should therefore be retained, '"■ ■ -■ ■ ""/■■

23c- Tanzania feit that Articles 5-11 should be read together with Article 37 (Budget);:
Article 38 (Contributions by member States); and Article 39 (Financial regulations)
because finance was the lifeblood of Institutions. He regrettecLttjat Articles 3T-39

were skeletal and gave no indication of the magnitude of the budget or of the formula

according to?v%lch member States would b©" required to contribute to the finances of

the ' ! ' : '

24» Kenya dtilegation' pointed out" that the INT had not in fact proposed any amendments

to Articles 5-11 but had only made general comments on them^ It was incorrect to des

cribe the-proposed Authority, Council of Ministers, Secretariat, Tribunal and Technical ■

Committees as being top-heavy, bureaucratic and expensive. All these were necessary for

the effective operations of the PTA.

25. Mozambique maintained its view that the proposed*institutions were top-heavy, bureau

cratic end expensive. Further, they felt that since trade was the raison d*etre for the

establishment of the PTA and since propsective members of the PTA had hardly any

commercial relations, such institutions as were established should only be such as would

advance commercial relations of the member'States. Since this view was not suggested,

the delegation concerned maintained its reservation on these Articles.

26« The conference then adopted Articles 5^11 °f the:proposed Treaty,- :
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Article 12 (Liberalization of Trade)

2'/. This Article cas adopted without amendment, '

Article 14 (Common external, tariff)

28. This Article was adopted without amendment.

Article. 18 (Most Favoured Nation treatment)

29. Mozambique said that since member States traded with third countries, the conclusion
of agreements with such countries should be included in Article 18, Further, Article 18
should be limited to only those goods that; are contained in the Common List of
Commodities . .

30. The Secretariat explained that the Most "Favoured Nation Clause was old and

established in international law and did not prevent member States from tradiog with
third countries. The only issue of principle to be resolved was whether MFN treatment
was to be accorded only to goods «n the Common List of Commodities or to all goods
originating in the member States,

31. Tanzania thought there might be a conflict between Article 18 and Article 8, of

Annex I on the treatment of other preferential trad© arrangements, The secretariat

explained that there was no conflict between Article 18 and Annex I, Article 8 since
they were complimentary. It was however agreed that Artiole' 18 should apply only to
products on the Common List,

Article 11. paragraph 2 ,''"."

32* Tanzania requested that the meeting should re-examine Article 11 and proposed that
since disputes between some member States:could arise immediately the Treaty came into

force, it was essential to set out the Charter of the Tribunal at this stage and Annex.
it to the Treaty to enable such adjudication as may be necessary to proceed smoothly,

33. The Secretariat^explained that the Charter of the Tribunal was being typed and
would be distributed shortly. ! 1 ■•:-:■-'

34. Ethiopia expressed dissatisfaction with the fact that the Charter had not been

prepared earlier and brought to the Conference of Ministers after it had been cleared

by the meeting of Officials, '""> '" . ■ "

35. The Secretariat explained' that the Charter was riot prepared earlier "because the

question never arose before any of the meetings of the INT since the INT thought

Article 11(2) as drafted was adequate. > ■

36. The Ministers then agreed to defer a decision on Article 11(2) to the resumed meeting

of the Council of Ministers when a draft Charter of the "Tribunal wotild be considered.
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Article 19 (internal legislation)

37. The Chairman explained that the purpose of Article 19 was iiot to limit the national
sovereignty of member States but to commit them to the objectives of the Treaty. If

any member State had difficulty with the Article, such State could register a declaration

at the time of ratification reserving its position as to the application of the Article

to itself.

38. Angola expressed admiration fo* the people of Lesotho, a land-locked country in

a delicate geopolitical situation and fighting under-development, and inspiring other

countries in their search for economic co-operati*n. Angola further urged that every

effort must be made to harmonize the views of States at different levels of development.

However, she had forebodings that if Article 19 was adopted, co-operation would be

impeded. What was required was for member States to adopt sound principles that were

freely accepted by each State and that did not prevent each State from adopting its own

policy at its own pace, Angola then proposed the following amendment which, it said,

was not prejudicial to- the interest of any State: -

39. "Member States shall refrain from enacting laws which are contrary to the objectives

of this Treaty -Except if such legislation is enacted-for the purpose of enhancing its

economic independence. ' -

40. Mozambique agreed with the proposed amendment, and said that the Artiole was of

fundamental importance since the validity of national legislation would be tested

against it. They would accept Article 19 only if they were sure it would not fetter

the freedom of their Heads of the State in the discharge of his functions or duties.-

41. Ethiopia thought Article 19 should provide for specific exceptions under which-

States could legislate contrary to the provisions of Article 19- The failure of officials

to do that.was regretted, ■' ■

42. Zambia congratulated officials for a job well done. Members must pool their

sovereignty in order to make co-operation possible. By its very nature c»-operati«n

implied some-loss of sovereignty. Article 19 should therefore be adopted as drafted.

43. Kenya stated that Article 19 went to the very core of the exercise members were

engaged ino It was a standard form in all international arrangements. It set out the

legal framework that would restrict each country in the interests of the whole subregion.

Otherwise each country would do'as it pleased. She doubted where the commitment to

PTA would lie in th« absence of Article 19. Either willingness to make the PTA meaningful

existed or the PTA would be just an empty shell.

44. Angola said that national sovereignty was not negotiable. She would never be party

to any diminuition of sovereignty, only co-operation was negotiable. Flexible ways of

achieving such co-operation should be sought and found. The amendment to the preamble

to the Treaty relating to fundamental principles wf international law governing relations

between nations was relevant in this connection. There would be no difficulty'In

accepting Article 19 if these principles were accepted.
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45* Ethiopia said that all countries were committed to the establishment of the PTA,

hence all had sent delegations to INT meetings over the past 2-J- years at great expense.

What was needed was for Article 19 to "be amended since it could hamper the legislative

process of Member States in special circumstances. • Exceptions should be negotiated-and

included in this Article in order to accommodate the preoccupations of all the member

States. .

46. The Executive Secretary said that a compromise must be sought in this matter

between absolute purity and impurity. A proper reading of Article 19 was essential

to ensure that all understood what it said and what it did not say. He then suggested

the following amendment to the Article:

■ "The Member States shall as much as possible refrain from enacting ... .

legislation which discriminates against the same or like products

originating from another member- State1'.

Article 19? lines 3-4 reading "or -which is in conflict ...

objectives of this Treaty" could then be deleted,

47• Botswana thought that the principle of consultation could be written into

Article 19. . '.-.$■ -.

48. The Executive Secretary, whilst not disagreeing, drew attention to "taje- provisions

of Article 11 which established a Tribunal to settle disputes, among the member. Spates.

49.' The Chairman commended the proposed amendment of the Executive,':Se.cretary,

50* Kenya and Ethiopia also expressed support for the proposal,

51- Angola said she would support the Executive Secretary's proposal if she could be

assured that her infant industries would be protected and that her Government would be

able to activate development of her country and people unimpeded, .

5*2, The Executive Secretary agreed that infant- industries would be protected, Anyhow*

he said, only those few goods that appeared in the Common List of Commodities were

affected,' c> ■ , ■ : , .

53. The meeting then decided that re-drafting of Article 19 should be referred to a

sub-Committee Comprising Angola, Mozambique arid the Secretariat. Mo»ambique said<that

the item should not be referred to the sub-Oommittee before agreement on r-tfce principles

underlying Article 19 was reached. Sovereignty was a fundamental principle which could

not be compromised. The meeting noted the point. The sub-Committee however was unable

to meet and in an attempt to resolve the issue, the Executive Secretary suggested 1jhat

a suitable amendment to Artiole 16 which dealt with .imposition of quantitative restric

tions and prohibitions, could take: care-of Angola1 s desire toprotect infant, industries•

Angola s^tated that it would only support this proposal if Article 19 were to-be.deleted.

As no consensus Hsould be reached, Article 19 was referred to .the resumed meeting of-the

Council of Ministers . £•' ■■■"■■ .>
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Article 20 (Re-exportation of goods and transit facilities)

54. The delegate of. Djibouti reviewed the state of the economy of its country. He said

that commerce and services were the "basis of the economy of Djibouti and accounted for

over 5C$ of the revenues of the country,; Nothing originated in Djibouti which depended

on inputs and re-exports,, Over 40,000 refugees in the country constituted a drain on

scare resources. All in all the economic situation of Djibouti was grave. It was,

therefore, essential that its status as a Free Port and open door of the subregion must

not be jeopardised. The delegation was committed to defending this position. The

exceptions that had been granted to Djibouti in the Treaty and Annexes did not meet.the

requirements of the Free Port of Djibouti. They could not therefore accept Article 20,

Ethiopia stated that it was normal in international trade that the prerogative for re^

exports lay with the originating State because she was the one who finally bore responsi

bility and consequences should such goods prove dangerous or were not in accord with the

quality requirements of the final importing State, Ethiopia also said that such a safe

guard clause was embodied in their trade agreement with Djibouti, In reply Djibouti .Said

that such safeguard clause in their trade agreement with Ethiopia did not apply to goods

destined for the Fr.ee Zone and the Free Port<■ Djibouti therefore maintained her position;

that her Free Zone and Free Port be free to re-export whatever goods entered in those

areas without any necessity for recourse to the permission of the originating State.

55. The Chairman then asked whether Djibouti accepted the proposal to amend Article 20

as shown in paragraph /b of the report,

56. Djibouti said they would ^accept the amendment if the words "other than Djibouti"

were inserted between "State" and "may" in line 2, -:.'

5/. The Executive Secretary then drew attention to exemptions that had been granted

to Djibouti under Article 32 and Annex III, Rule 2(1)(a); and Annex IV(4)(i) of the
Treaty.

58. Hie Ethiopian delegation proposed that, having regard to its views expressed in

paragraph 54 of this report, paragraph t of Article 20 should be.amended by inserting

after the word "Article" in line one of that paragraph, the following:

"and subject to the prior consent of the product originating country".

59. Djibouti maintained its reservation of Article 20. She said that all she wished

to do was to safeguard the ;little she possessed. If the borad interests of Djibouti

could not be protected in the Treaty she could not participate in the PTA.

60. Zimbabwe said that while they appreciated the amendment by Ethiopia, Zimbabwe could

not accept the new draft. In Zimbabwe's view, the amendment agreed by the officials

at paragraph 78 was much better than the Ethiopia proposal,. They therefore recommended

that the meeting accept the officials1 recommendation. It was finally agreed that a

sub-Committee comprising Djibouti,. Zimbabwe, Angola, Ethiopia and the ECA Secretariat

should meet to resolve the problems and report back.
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61. The sub-Committee was unable to resolve the issue, of -the .'reservation made by Djibouti
but suggested the following amendment to Article 20(1) to provide for the prior consent
of the member. States from which goods originated, for their subsequent re-exporation
namely, the insertion after the word "Article" in line 1 of the words "and subject to :
the right of the member State from which goods originate to require that its prior consent
be obtained". But Djibouti didnot agrae with this suggestion. ' ' ■

62. ^ In the discussion which followed the Djibouti delegation reiterated its earlier ' "
position that Djibouti should be exempted from the application of paragraph 1 of Article 20
of th« 'Treaty, since the Djibouti customs laws did not provide for government intervention
in this respect. Tanzania, on the other hand, accepted the new amendment stressing that
the provision would not only promote intra-subregional trade, but also permit the res
pective countries to prohibit the re-exportation of their goods to countries to which1- r
they did not want them to go, "■ ■■■ . - ;

63. Finally, it was agreed-tha the Article be adopted as amended. However, Djibouti' 'r
maintained her position saying'that she did'not suscribe to the Zimbabwe amendment wnich
because it was written in Qiglish at the time of amendment, she did riot comprehend;

Article 23 (Clearingand Payments Arrangements)

64. Ethiopia said that this Article was a fundamental part of the Treaty and should
be retained. .i ■

65. The Executive Secretary explained that pursuant to the decision of the 7th INT

meeting he had submitted this item to the meeting of the Southern African sub-Committee

of the Association of Central Banks for consideration. The sub-Committee had endorsed

Article 23 as read with Annex VI of the Treaty, '

66. Mozambique proposed the deletion of "multilateral" in Article 23(b), line 2, and
the insertion of "adequate" between "establishing" and "machinery" in line 1. Zimbabwe

said that they understood Mozambique's concern and that they would be happier if such

problems were left to bilateral negotiations rather than be a subject of the Treaty*

67. It was confirmed in answer to Ethiopia and Zimbabwe, that the Article was intended

to govern multilateral arrangements but that relations between Zimbabwe and Mozambique

could be governed by bilateral arrangements. After some discussion it was finally agreed

that paragraph (b) of Article 23 should be amended by the deletion of "multilateral" and ■
the insertion of "adequate" immediately after- the word "establishing". : ; :

Article 29 (General and other aspects)

68. The conference adopted the proposal to delete paragraph (b) of this Article dealing

with the harmonization of commercial policies of member States.

Articles 33-36 (Eastern and Southern: African Development Bank)

69* The Secretariat informed the meeting that the^tudy that the third MULPOC Council

of Ministers and commissioned the ADB, African Centre for Monetary Studies and the ECA

to undertake in respect of this item had been completed and submitted to the meeting
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of MULPOC Committee of Officials. The Council of Ministers noted the report on

study on ;the establishment of the Bank and agreed in principle on the establishment of

the" Bank. The Council of Ministers stated that the objectives of the Bank should be

expanded to include not only the development aspect "but also the financing of trade as

well. The deliberation under this agenda is contained in the MULPOC Council of Ministers

-Report* Comoros stated that the proposed Eastern and Southern African Development Bank

must-include in its lending policies to be embodied in the Charter the provision that

greater resources should be channelled to the Least Developing States of the subregion,

a policy that appears in the existing East African Development Bank.

Article 41 (Headquarters of the PTa)

70. Ethiopia proposed the deletion of Article 41 dealing with the headquarters of the

PT-A, because she felt that it was premature to choose the headquarters of the PTA before

the Treaty had been finalized*

71. The Executive Secretary replied that it was essential for Article 41 to be included

in the Treaty. The headuqarters were to be located somewhere sooner or later. The

only question was whether the choice should be made by the Authority or by the Council

of Ministers. That was arguable, but he preferred the Authority consisting of Heads of

State rand Government to make the choice of headquarters of the PTA.

Chapter 10 (Budget, etc,)

72. Tanzania wanted,-a draft budget to be produced to give member States a clear idea

**f what .their financial commitments would be, as well as the formula for .determining

xhe contributions of member States. He therefore suggested that, the whole'of: Chapter 10

should be shelved as it may require being re-written.

73. The. ISjcecutive Secretary said that both .methods should be done and submitted to

the resumed meeting of the Council of Ministers, . ;

74. The Chairman said the ECA Secretariat would do its homework on the budget and the

formula for determining same for consideration at""the next Conference of Ministers.

The exercise should not be delayed. , .

75• Kenya said the experience of other organizations such as ACP', showed thai the

budget problem was not unique to the proposed PTA. This not withstanding, there was

need to work out the exact structure of the Secretariat of the PTA. The (lelegati«n

stressed that there should not be an overemphasis on the: question of cost, as the

establishment of the PTA involved commitment. In this regard, the delegation said that

the proposed member States of the PTA should not yield long-term benefit to be derived

from thepTA^to.; short-term problems of costs; in asmuoh as there was need to have an

optimal, functional and least costly PTA Secretariat, In this connection, the. delegation

expressed concern at attempts at delaying the finaXization. of the project as this would

give the opponents of the PTA a chance to frustrate its realization.
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76, Tanzania replied that she did not want to delay decisions but felt that there was

no need to adopt Articles that may have to "be re-written. Howeverv if it was the wish

of the meeting that "the Articles be adopted, then Tanzania would amend Articles 37(4)

and 39o Th« provisions of Article 37(4; requiring that the budget be in balance as to •
revenue and expenditure was initiated "by Tanzania on the grounds that it would invite

the Secretary General of the PTA to spend all the money raised each year. ■ Such an

approach would be dangerous since some servioes were of a recurrent nature and therefore

'once created would need funds in'the* following years even if revenues fell short of

thttse of the previous year. What' 'was required was to state that expendi-tur-e must not

exceed revenue in any yearo He also proposed that Article 39 b© amended by deleting

the phrase "upon the recommendation of the Secretary General".

77 • The delegation of Zambia said that the reasons advanced by Tanzania for amending

Article 37(4) could not be supported because it was not correct to say that balancing
the budget would be an invitation 'to the Secretary General to spend the money contributed

to the PTA aach yeary and stressed that expenditure could sometimes exceed revenue.

Moreover, it would be the responsibility of the Council to monitor the expenditure

of the PTA* '

78O The meeting therefore decided that ECA should prepare for consideration of the

resumed Conference of Ministers a suggested structure of the Secretariat of the PTA and

a formula for contributions by member States towards the budget of that Secretariat.

In the meantime it was decided: (a) to delete paragraph 4 of Article 37 and amend

paragraph 3 of Article 37 as follows: ■ :

"by the deletion of the full-stop at the end of that paragraph and the

substitution therefore of a semi-colon and the addition of the phrase:

"the contributions of the member States shall be based on the budget

as approved by the Councrl." and (b)

by the deletion of the phrase "upon the recommendations of the Secretary

General" from Article 39„

Article 43 (Relations with other regional organizations)

79» The Mozambique delegation did not agree with Article 430) as presently dr-afted.

They therefore proposed the following amendment:

"The 'member States may be members of other regional or subregiohal

* associations- whether with other member States or not, in technical,

scientific and economic fields for the purpose of strengthening '

co-operation among themselves11. -■'■ : . .

During the plenary session, -the amendment was formally adopted by the

However, in "^the session for the adoption of the draft report, -most delegations expressed

the view that the amendment^ be accepted provided the provision in the original Article

43(i) was also included i0e0 the words: ■■.■■..■ ■"-:..■ ■..■■.. •:

"provided that the conditions 0? their membership of such associations

shall, except as provided for in this Treaty, not derogate from the

provisions of this Treaty"0
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Mozambique could not agree to the re-opening of the issue. The Conference thus agreed

* to defer the matter to the resumed session of- the Conference of Ministers.

80. It was agreed that Article 43(3) "be amended to read as follows:

"The PTA shall maintain such continuous working relations with the

Organization of African Unity, the United Nations Economic Commission

for Africa and other intergovernmental organizations within the

sub-region as will assist the Preferential Trade Area in the

implementation of the provisions of the Treaty".

Article 47 (Amendment)

81. After some discussions on whether the Treaty should be amended by the consensus

or by simple majority or by a two-thirds majority, it was agreed to adopt the proposal

by the Swaziland delegation to, insert "two-thirds" between "a" and "majority" in

Article 47(5), line 2.

Article 50 (Entry into force)

82.. After some discussion on whether the Article should be amended by substituting

•taine" for "seven" in Article 50(1), line 37 it was decided to retain the number
"seven". This was about one-third of the potential membership of the PTA and was,

therefore fairly representative of member States and was therefore neither too small

nor too big to achieve,.

Regarding Article 51 (Amended) • . .

83. The delegate of Tanzania said that they had introduced the amendment in order to"

bring about flexibility in the Treaty, Although presently it may appear to be catering

for the Tanzanian problem, he thought that if it was accepted, it would be a useful

safety valve for any other member in the future. Certainly for Tanzanians it was

vital that they should subscribe to something they would honour to the letter. Kenya

expressed its reservation on the amendment but said it did not wish to press it.

84. However, in view of the reluctance by the majority to support it, the Tanzanian

delegation said that he would not press the matter too much other than register the

fact that this would leave the onus on Tanzania to decide on the timing of her accession

to the Treaty in view of the implementational difficulty it may impose on her as earlier

stated. The meeting noted this reservation.

Dissolution ■■■■■,.

85. Angola wanted to know why there was n.o Article to take care of the dissolution of

the PTA, He re-emphasized that much as,he did not want to prejudice the stability of

the PTA, it was a matter of prudence for a dissolution Article to be included in the

Treaty since recent experience showed that grouping can be dissolved. "Prevention,

it better than cure". Supporting the position of Angola, Lesotho drew the attention of

the meeting to the Preamble of the Treaty which envisaged the development of PTA into

an African Common Market. This meant that PTA would have to be dissolved.
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86. The Executive Secretary drew attention-to ;Article 30 which provided for the

evolution of the, PTA into a subregional Common Market within 10 years of the definitive

entry into force of the Treaty. Contrary to Lesotho!s view of the matter, this, he said

was a matter of transformation of the PTA rather than its dissolution.

Annex I, Article 4(5) . ■

87. This Article was to /be amended to apply only to goods on the Common List,

Annex. Ill: protocol on Rules of Origin for products to be traded between

the member States of the preferential Trade Area

88. The Chairman reminded the delegates that outstanding issues related to tHe

definition of '^nationals" and 51 per cent of equity holding,

89. The delegations of all three BLS coutfctri.es stated that, while they agreed with ; -.,

the principle of majority equity holding by nationals, they were not in a position to- :;-.,

accept such a high percentage. Due to their unique situation, they were still encouraging

foreign investments and they need considerable time to reach the level of equity holding

required by Rule (2) (1) (a). Botswana suggested that the BLS Protocol should include
a clause to that effect. The delegation of. Swaziland proposed 35 per cent equity holding

for a transitional period, pointing out their intention, to" gradually increase their

participation up to the percentage required by the Treaty*. The delegation of Botswana -

stated that they would prefer to start with 25 per cent equity holding. The other

Rule 2(1)(a) for BLS countries was justifiable,

90. A number of other delegations confirmed their commitment to the principle and the

proposed percentage, pointing out that the establishment of the PTA did not mean opening

the dnor for transnational Tanzania expressed the view that the PTA was an instrument

for economic liberation of this subregion of Africa and that the principle was of an -,..•■

exceptional importance to the Treaty.. Therefore, the lowering of percentage was not ■

acceptable, although some exceptions: raight.be made.. Indeed exceptions had already been

agreed in respect of Comoros, Djibouti and Mauritius.. He also saw merit in exempting'

Zimbabwe as recommended by the Officials. There was no reason why the same whould not .

be extended to the BLS countries,,

91. At the request of Ethiopia, the Secretariat offered a short review of developments,

related to Rule 2(i)(a), Initial proposal for equity holding by nationals waS 75 per ■
cent,; From the very beginning it was found, however, that such a percentage was^-too

high, although for a number of delegations 75 per cent was acceptable. During Ihe . ■■ ■ ..
discussion, it was found that 51 per cent of equity holding by nationals was reasonable,

but temporary exemptions for same countries might be provided in the Treaty.: The.Kenyan

delegation had made a reservation on the principle and the level required. At the 7th

INT meeting it was decided that provision be^ made for granting of exemption to Comoros t.

and Djibouti. At the 8th INT meeting the Kenyan delegation withdrew their reservation.

In accordance with the.reoommendations.of1 the special mission which visited Mauritius,

the 8th,INT meeting approved the granting.:of exemptions to that country. Following the

request by Zimbabwe, the 8th INT meeting also agreed that exemptions be granted to ,

Zimbabwe in view of difficulties that newly independent country faced at present.
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92. The Zimbabwe delegation said that there was need to distinguish between the ideas
and principles on the one hand and realities on the other„ They explained why their
country needed temporary exemption from Rule 2(0(a) 'drawing attention to ^eir long
period of economic isolation,^ the liberation struggle and the destruction that had_
resulted therefrom. The government of Zimbabwe not only fully supported the principle
contained in Rule 2(i)(a) but in fact they would havo ^ quite satisfied even if the
percentage was raised further. In Zimbabwe itself, specific measureo were being taken
to increase participation of nationals., But due to transitional problems their priorities
lay in restoring the economy. They/would .thus ne-d a period of grroe before they were
able to fully subscribe to the 51 per cent figure contained in the Treaty. Besides,
they wished the wofd "indigenous management" replaced by the words "management by a

majority of nationals"* The Cojmcil/agreed to this proposals

93. Ethiopia enquired that since "indigenous" had been maintained at all the INT meetings,
why the proposal to replace "indigenous" with "nationals" and pointed out that unless
the word "nationals" was properly defined, the label of nationals could be used by ^
transnational to penetrate the economies of African countries. A number of delegations
felt that the definition of "nationals" should be mor*'elaborate and precise to avoid

abuse.

94. The Secretariat was therefore, instructed to formulats precise provisions to take
care of the definition of nationals and the exemptions granted with respect to Rule
2.1(a) to Djibouti, the Oomoros, Mauritius, Zimbabwe and the BLS countries. With regard
to the BLS States, the Secretariat should determine the most appropriate way of incor
porating the exception in the Treaty that is to say, whether to put it in the BLS

Protocol or in Rules of Origin.

95. 1. The definition of national in Rule 1 was amended as follows so as to
prevent enterprises wholly o'wned by foreign, interests from taking

advantage of the preferential Trade "lA

"national" means- a natural or" legal person regarded as a citizen or

national as the case may be, of a member State in accordance "i^*1
the laws of that member State, except that wxth respect to a legal
peTSon and subject to the exemptions specifieu :.x~ paragraph 2 of

Rule 2 of this Protocol it shall in addition to the foregoing, have

been established under the laws of that ."member . Stat^ its :head office:.

in that morabar State and at least 51 per can-'j ci* i'a ^T-;i"" '^ held
by citizens or agencies of the government of that ir,sober State'V

2. Rule 2 was amended to grant exemptions to the Comoros, Djibouti, ■

Mauritius, Botswana, Lesotho, Swaziland and Zimbabwe by r-ze insertion

of the following new paragraph 2:

"2. Notwithstanding the provisions of sub-paragraph (9.) of
paragraph 1 of the Rule:



HCVMULPOC/LuBafca/lv/23/Rev. 1
Page 16

(a) the amount of equity holding that shall apply to enterprises
referred to in that sub-paragraph with respect to the Comoros

and Djibouti shall during the period of five years from the

definitive entry into force of the Treaty, not be less than

25 per cent and thereafter the Council shall upon the recommen

dations of the Commission determine the amount of equity

holding that shall apply to such enterprises; .,

(b) the amount of equity holding that shall apply to. enterprises
referred to in that sub-paragraph with respect to Mauritius

shall during the period of two years from the definitive entry

into force of the Treaty, not be less than 30 per cent and

during the next successive period of two years not be less

than 40 per cent and shall at the end of the sixth year from

the definitive entry into force of the Treaty, not. "be less

■ than 51 per cent;

(c) the amount of equity holding that shall apply to enterprises
referred to in that sub-paragraph with respect to Botswana,

Lesotho and Swaziland shall during the period of five years

■ from the definitive entry into force «f the Treaty not be less

than thirty per cent and thereafter the Council shall upon

their recommendations of the Commission determine the amount

of equity holding that shall apply to such enterprises;

(d) the amount of equity holding that shall apply to enterprises
referred to in that sub-paragraph with respect to Zimbabwe

shall during the period of two years from the definitive

entry into force of the Treaty, not be less than 30 per,cent

and during the next successive period of two years not be less

than 40 per cent and shall at the end of the fifth year from

the definitive entry into force of the, Treaty, not be less

than 51 per cent".

3. The affected paragraphs of Rule 2 will be renumbered accordingly.

Annex VI - Clearing and Payments . .

96. Mozambique proposed that the definition of "services" in Annex VI be amended by

excluding "transport" and "transit trade" from it. Ethiopia proposed that the

definition of "services" in Annex.VI should include "the movement of goods and related

services1-!. ;

97• Uganda suggested the inclusion of transport services in the definition of services

in Annex VI. ... .
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98, Tanzania drew attention to the problem of landlocked States vis-a-vis coastal
States, Whilst reciprocity was possible r*n goods but it was not possible with, regard
to services, and so "services" should be deleted from the definition section of
Annex VI, as otherwiso-if payments through-the. multinational;Clearing mechanism Were

delayed, it would prejudice the implementation of other sections of the Treaty which
sought harmony in the allocation of transportation and transit facilities.

99, ; Ethiopia disagreed, saying that services could not be separated from physical ^
goods. The Executive Secretary drawing on the experience of West African States, said
services should be included in the definition section of Annex VI. What should be
borr.3 in mind wculd be to ensure that payments through the Clearing House were made
promptly so as not to cause financial difficulties to those providing the services.

100* The Mozambique delegation then proposed that services should be defined to mean
"all services directly related to the promotion of trade between the member States ^
conducted in -persuance of the provisions of- the Treaty except those services relating

to the transport of goods and transit trade".

101. The delegations of Uganda, Ethiopia, Zimbabwe, .Zambia and Kenya opposed this
amendment-and suggested that reference to transport; of goods and transit trade, should

be deleted. They pointed out that the transport of goods and transit trade were very

important to the operations of the PTA particularly to land-locked member States,

■.'■,■■•. ■ . '.i*- ■" ■' ."'■ *■■.-'

102. The Kenya and Zimbabwe, delegations suggested that -the Secretariat should undertake
a technical study aimed at the establishment nf a broad system of clearing and payments

which would at the: same -time allow for bilateral consultations. Since the Mozambique : ■
delegation maintained its position that it;could only consider payments for the ..

transport of goods, and- transit trade within the context of .bilateral arrangements, it
was decided to refer the issue to the resumed Session of the Council of Ministers and ...
that in the meantime, Uganda, Zimbabwe, Zambia and Mozambique should hold consultations
and that thej wouldibe assisted by -the study above referred to be undertaken by the
Secretariat,, ■■. ^ ■■■.

Annex VII (Transport and Communications) ^

103. During the lengthy debate on the feasibility of collective purchasing of aircraft,
it was pointed out that such purchasing policy would strengthen the bargaining position

of member States when they purchased aircraft or spare parts thereofo However, a

number of delegations said that the proposal-was not practicable since sources of

supply and means of member States differed. Besides, such purchases used scarce .foreign

exchange* Therefore they recommended that the paragraph should be deleted not because

it is noffc desirable-but because it is not feasible. One.delegation asked the Secretariat

to explain .the origins of Article >5(h).^on the collective .purchase of aircrafto

104. The Executive Secretary said the idea had been recommended by Ministers of Transport

in their discussions on the Transport and Communications Decade.
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105. .The Conference agreed to delete paragraph (h) of Article 5 of Annex VII*

Annex VIII - Protocol o.n Co-operation in the Field of Industrial Development

106. The Council of Ministers considered the following provisions of the draft
Protoool on co-operation in the field of industrial development on which there were

outstanding issues referred to the Council "by the Intergovernmental Negotiating Team;

"- Article 3» paragraph (f);

- Article 5, paragraph 3, sub-paragraph (b);

- Article 7j paragraph 3; and "

- Article §, paragraph 2- . '

107- Regarding Article 3* paragraph (f) the Council decided without any discussion
that the paragraph be deleted, . .

108, After some discussion and consideration of proposals for possible, amendments,
a consensus was reached to.amend Article 5, paragraph 3, sub-paragraph..(b) to read

as follows: ■-...:■

"The provision of advisory services for industrial development

with particular reference to multinational enterprises",

109, Tanzania drew the; attention of the Council to Article 6 ;wher« there were references
to the word "indigenous?1 and proposed that t)ais be replaced by the word "nationals" and

that .the word "indigenous" should accordingly be replaced by ."nationals" wherever it
occured. The amendment was^unanimously adopted.

110, Mozambique which had registered its reservation on Article 7, paragraph 3 at the

eighth meeting of the Intergovernmental Negotiating Team suggested that the paragraph
be deleted,, However, most of the delegations shored tha view that the provision of

this particular paragraph was important for the technological-development of the member
States of the PTA and that already some common initiatives w'e're underway in Africa among
several of themo After s.,me discussion it v/as agreed that the paragraph be amended to
read as follows: . . .

"The member States shall endeavour ,to. co-ordinate ttieir: efforts and

consult each pther in matters relating to Industrial property".

111* The Council considered a number of proposals for the amendment of Article 8,

paragraph 2, including fche proposals which had been made at the .eighth INT meeting but

on which no consensus could be reached. After some discussion the. following amendment
was adopted:

"The Committee may assist the member States in accordance with

their investments plans and laws in obtaining information with

respect to industrial investment opportunities".
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Annex jqi (Protocol relating to -the unicrue situation of Botswana, Lesotho -

and Swaziland)

112. It was agreed that the BLS countries be exempted from the provisions of the Rules

of Origin along the lines of Comoros, Djibouti arid Zimbabwe,

113. There was a lengthy debate on whether sub-paragraph (a) of paragraph 2 of Article 3
of the Protocol should be retained or whether it should, as the Swaziland amendment

proposed, be deleted,

114. Swaziland objected to Article 3(2)(a) on the grounds that it was a punitive measure
against the BLS States in that it applied to BLS States only whereas other member States
also traded with South Africa. The BLS States should therefore not be singled out. The
Article implied that BLS States were not negotiating in good faith. The provision was

anyway redundant since the matter had already been dealt with in Article 20(3) of the

Treaty as well as .in Annex IV, Article 3-
' ■- i ' . . ■ - -

115. The Executive Secretary pointed out that the difference between BLS trade with
South Africa and South Africa's trade with other States was that BLS States alone had
a Customs Union Agreement with South Africa and belonged together with her to SACUA.
The other countries understood the position and thought that Article 3(2)(a) would be
used as a weapon by the BL.S States in their negotiations with South Africa. It could
strengthen their negotiating hand",. That was the objective. The question of the other
States doubting the good faith of BLS or suspecting them did not- arise,

116. The Chairman said the BLS must not "be seen to be fighting too hard for the deletion

of Article 3(2)(a) from the Protocol.

117. Thereupon the Conference decided to retain Article 3(2)(a) as it appears-in Annex XII

of the Treaty,, . ■ " . .

118. Botswana then asked whether their manufac-fored goods would violate the Rules of
Origin if their raw materials contained ingredients of South African origin. The
Chairman replied that this was tafeen care of by the Rules of Origin,

119. Lesotho then reminded the Conference that the BLS States had in accordance with
the South African Customs Union Agreement, Article 19» initiated negotiations with South
Africa on Annex XII to the Treaty, The consultations had not yet been concluded,

120e At the end of its deliberations the meeting resolved all the outstanding issues
contained in the report of the 8th INT meeting except those relating to internal legis
lation (Article 19 of the Draft PTA Treaty), Djibouti's reservations to the limitations

to re-exportation as contained in Article 20.1 of the Draft Treaty and Article 2 of
Annex IV to the Draft Treaty as amended,; the preparation of the Draft Charter of the
Eastern and Southern Africa Development Bank, and the definition of "services" in Annex VI
to the Draft PTA Treaty, Other outstanding issues raised by the meeting itself related
to the preparation and consideration of the draft statutes of the Tribunal, the working
out of a formula to be used in determining the contributions of member States to the
budget of the PTA, the interim structure of the PTA Secretariat and the possible re-

writting of Chapter Ten of the Draft Treaty,
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12 U Upon the suggestion of the Executive Secretaryf_ the meeting then agreed on the

following follow-up course of action:

1 „ That there shall "be held at Addis Ababa a meeting at the end of

April 1981 (the actual date would be communicated by the Executive
Secretary) of experts from the Ministries of Finance and experts
from the Central Banks of the countries of Eastern and Southern

Africa, to prepare a draft Charter on the Eastern and Southern

Africa Development Bank for submission to the Resumed Session of the

Enlarged Conference of Ministers of Trade, Finance and planning of

Eastern and Southern African States to be held at Addis Ababa from

18 to 21 Hay 1981; ■ ■

2o That there shall be a meeting1 of Officials from Eastern and Southern

African States to be held from 12 to 16 May 1981 at Addis Ababa, to.

consider and resolve outstanding issues arising out of the meeting

of the Enlarged Conference of Ministers of Trade, Finance and

planning of Eastern and Southern African States held at Maseru from

19 "to 22 January 1981. This meeting of Officials will in particular

examine matters relating to the Eastern and Southern Africa Development

Bank, the formula for contributions by member States to the budget .

of the PTA Secretariat- and an interim structure of that Secretariat,

the reservation made on internal legislation (Article 19 of the Draft
Treaty), Djibouti's reservations to the limitations to re—exports

contained in Article 20,1 of the Draft Treaty and Article 2 of Annex

IV to the Draft PTA Treaty as amended, and the lack of consensus as

to the definition of "services" in Annexe VI to the Draft PTA Treaty;

3, That there shall be a meeting of Attorneys-General or their senior

representatives from Eastern and Southern African States to be held

from 12 to 16 May 1981 at Addis Ababa to put legal finishing touches

to the PTA Treaty and its Protocols; ■.

4. That the Resumed Session of the Enlarged Conference of Ministers of

Trade? Finance and Planning of Eastern and Southern African States

ahall be held from 18 to 21 May 1981 at Addis Ababa to resolve all

matters that are still outstanding with respect to the PTA Treaty ,

and its Protocols and to give them a last and final reading;

5« That the Enlarged Conference of Ministers of Trade, Finance and

Planning of Eastern and Southern African States agreed in principle,

that the Summit Conference of Heads of State and,Government of

Eastern and Southern African States shall be held for two days

sometime in September or October 1981- to sign the PTA Treaty. The

dates and venue of the Summit Conference shall be determined by the

Resumed Session of the Enlarged Conference of Ministers of Trade,

■ Finance and Planning of Eastern and Southern African States at their

session to be held at Addis Ababa from 18 to 21 May 1981;
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That the Enlarged Conference of Ministers of Trade, Finance and
Planning of Eastern and Southern African States agreed in principle

that steps should be taken by Governments of Eastern and Southern

African States to ensure that the PTA Treaty with Protocols was
ratified during the three to four months between the holding of the
Summit Conference and 1 January 1982 so that the Treaty could come
into force by 1 January 1982.




