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Introduction

Generally speakine, apart from the host apreements coverine the early
institutions sponsored by ECA namely, the African Development Bank (APBY and
the African Institute for Economic Development and Planning (INCP), the host
apreements in respect of the remainins FCA sponsored institutions have followed
a uniform patern. Most agreements which are intended to regulate the immunities
and privileges which shall apply to the headquarters, property, communications,
imports, public services and officials etc. of the institutions usually derive
their existence from basic document such as the Constitutions Statutes or
Agreement establishinp the institutions themselves.' It. is usual and indeed
recommended that such basic documents should set out as far as possible or
appropriate, the orivilepes and tmmunities to be. accorded in ‘respect of the
institutions concerned’ This has the adged advanta«es "that not only are all
Menmber qtates of an institutions upon acceﬁins to its basic documents, bound
to accord as sppropriate,‘with respect to the institution? the privileges and
immunities set out in the basic document, "hut also considerabiv facilitates
negotiations between the ‘{nstitution and {ts Mémber State in which the headquarters
of the institution is establisghed.

Over the years, several host agreements have been concluded for ECA' spomsored
institutions. These agreements which have not unnaturally been inspred by the
United Nations Convention on Privileges and Tmmunities have olayed an important
role in the development of international lay jurisprudence relatino to inter-
governmental orranizations in Africa. This report "examines some of the important
provisions in selected host apreements of ECA sponsored institution with a view
to drawing attention to similarities and dissimilarities and to observable
new trends. ’

Headguarters seat

The first matter dealt with in the host apreements relates to the establishment
of the headquarters and the vestine of buildings and land by the host country in
institutions for the purposes of the institutions and for use as their headquarters.
Just as other additional bulldines may also be vested in the institutions as
part of their headquarters, so many other buildings or’ "land outside the headquarters
used for the purposes of the institutions, be temporarily included in the head-
quarters. The wording employed with respect to this latter aspect of the matter
has iuvariably been the followine:

“Any building in or outside of (eity where

the headquarters of the institution is)

which may be used with the concurrence of

the (Fost) Povernment for courses, seminars
- or other purposes of the (institution)

shall be temnorarily included in the _ '
headquarters seat.”

Recently however, the Zovernment of Kenya in negotiations concerning the
host apreements of two RCA sponsored institutions namely, the African Institution
for Pich Technical Training and Research (AIHTTF) and the Industrial Property
Orzanization for English Speaking Africa, (ESARIPO), have baulke? at this
provision which they had previously accepted with respect to the host agreement
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of the Tegional Centre for Services in Surveyine and “fapnins (TCSSY), and
provosed: yording vhich conveys the opposite sense:

7... shall not constitute, or form part of
the headquarters seat for the . lanpt v of time
it is under such usage . .

Ar the time of preparino this note. a satisfactory conoromise has been found
with respect-to the host agreement. of AI TTR the matter. is, however9 still unéer
negotiations with. resnect to the host aoreement of r"SA"IPO The reason ?iven
for the-new attitude of the Covernment of - Venya is that courses, workshops ani _
seminars are really of-a temporary nature and nlaces vhere. these occur should
not become part.of the headquarters of an institution. The acceptance of this
view woyld mean that the inviolability of the headquarters seat shall not extend
to such venues. International law as nreceived from the many host agreements
in forece including several relating to internatiO\al orﬂanizations which the

Government of-Kenya is host, to, and practice do not. support the nev attitude of
that Government.

-Control and protection of headquarters. .

ﬂext in order come nrovisions wﬁich confer inviolability on headquartersa
places headquarters under the-control and authority of institutiuns, prevents
officers or officials of host. governments from entering. heaﬂquarters without
the: consent of institutions. andé Imposes on host rovernments the duty of ensuring
the tranquility of headquarters.- Institutions in turn, are to prevent Headquarters
from becoming refupe for persons avoldine arrest, extradition or the service
of legal process., So far, no inroads have heen made into the time honoured
provisions above referred to, on the control and protection of the headquarters
of international institutions.

Status of institutions

\ec0fnizin ,the 1nternatioaal status of institutions= orovisions under this
heading accord immunity from 1enal ‘process., search. or exnr0pr1ation etc. with
respect . to institutions, their property and assets .and the inviolabillty of the
archives and documents of the institutions, and the eyemptlon of institutions,_'
their property, assets, income and transaction from all taxations and from . ‘
customs duties and prohibitions and restrictions on imports and exports in respect
of articles imported or exported by institutions for their official use. It is
also normally provided that the. assots and other property of institutions can
only be sold within 2 host, country.in accordance with the conditions to be
mutually agreed upon or daterminei by .the covernments of host countries. Yere
apain, in the current negotiations being undertaken at the-time of the preparation
of this report concerning the ESARIPO hest agreement, the Government of Kenya
is again seekine to depart from the normal wordin" which reflects the prevailing
international practice and as provided for in the Vnited ilations Convention
on Privileres and Immunities. and also in-the several host acreements of TCA
.sponsored institutions. by suavesting. that the exemptions be subject to the
constitution and laws of Kenya ‘a. provision vhich can. be found in the PSS host
acreement., . . . RN : ‘ .
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Access and residence

The next important set of provisions relate to the right of members of
the organs of institutions. officilals of institutiong, persons or officials on
the business of institutions and participants or trainees as the case may he,
to meetines or trainine courses orranized by institutions, to te c~ranted by
host =overnments facilities for speedy travel and visas oromptly and free of
charge., These provisions in gli~htly varvine forms but substantially identical
in meaning, exist in all the host arreenents of the LCA sponsored institutions.

Members of the organs of institutions

“tembers of the various orcans of institutions who are representatives of
Member States of Iinstitutions are always sranted certain privileses which are
intended to enable them to exercise their functions affectively. They are to
be entitled while in the territories of the host goverpments and whilst exercising
their functions and durine their journeys to and from the headnuarters of their
institutions, to the same privilerces, subiect te the.necessary chanmes being made;
to those as provided by Article IV of the United lations Convention on Privileges
and Immunities. Article IV which relates to the privileges and jmmunities of
representatives of members of the United Jlations and which deserves to be set
out in extenso, 1s as follows® s ‘ S : ‘

CAPTICLE TV

T REPRESENTATIVES OF 'EMBLRS

STCTION 11. Pepresentatives of MMembers to the nrincinal and
subsidiary orcans of the U'nited Mations and to conferences
convened by the United Mations shall, vhile exercisinr~ their.
functions and during the journey to and from the place of
neetine, enjoy the followine privileges and immunities: -

(a) immunity from personal arrest or detention and
. from selzure.of their personal barsase, and, in
respect o7 words spolen or written and acts done
by them in their capacity as representative,
immunity from le~al process of every kind

(b) 1inviolability for all papers and documents

(¢) the right to use codes and to receive pavers
or correspondence.by courier or .in
sealed bags’

(d) exemption in respect of themselves and their
spouses from immisration restriction, aliens
repistration or national service oblierations in the
the State they are visiting or throush which they
are passing in the exercise of -their functions'

(a) the same facilities in respect of .currency or
exchanre restrictions as are aceorded to -
representatives of foreirm sovernments on
termorary official missions .
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(f) the same immunities and facilities in respect
_of their personal bagrace as are accorded to
"+ diplomatic envoys, and also: :

(g) such other privileges, immunities and facilities
not inconsistent with the forecoines as diplomatic
_envoys enjoy, except that they shall have no right
to claim exemption from customs -uties on goods
imported (otherwise than as part of their personal_
basrare) or from excise duties of sales taxes.

STCTIOT 12 1In order to secure, for the renreseﬂtatives of
Members to the principal and subsidiarv oreans of the Tmited
¥Mations and to conferences convened by the United Fations.
complete freedom of speech ané independence in the discharge.
:  of their duties, the immunity from legal process in respect
" ¢ of words spoken or written and all acts dome by them in
“digcharging their duties shall continue to be accorded,. not-
_'withstandinp that the persons concemed are no lonner the
'representatives of Yewmbers. :
SECTION 13. ‘here the Incidence of any form of taxation
depends upon residence, neriods during which the reoresent-
atives of “embers to the principal and subsidiary orzans of
the United “ations and to conferences convened by the Tmited
Mations are present in a State for the discharpe of their
duties shall not be considered as periods of residence.

SECTION 14, Privileres and immumities are accorded to the
representatives of Members not for the personal benefit of
the individuals themselves but:in order to safeguard the
independent exercise of their functions in connection with
the United “Jations. Comsequently a 'lember not only has the -
risht but is under a duty to waive the immunity of its _
representative in any case vhere in the opinlon of the
Member the immunity would imnede the course of justice, and
it can be waived without prejudice to the Durpose for which
the immunity is accorded,

SECTION 15. The orovisions of Sections 11. 12 and 12 are not
apnlicable as between a representative and the authorities of
the State of which he 1s a national or of which he is or

has been the renresentative.

SECTION 16: 1In this article the expression “representatives
shall be deemed to include all delecates, deputy delesates,
advisers, technical experts and secretaries of delecations.’

Officials of institutions

There are standard privileges and irmunities invariably applied to officials
of ECA sponsored institutions which are based on those applied to officials
of the United ations and which have been ecenerally accepted by all African
governments hosting such institutions. At the time of preparing this report,
however, the Tovernment of Xenya is seekinp to further limit some of these
privilepes and immunities In resnect of the officials of ESARIPO.
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The standard privileges an' lmmunities are as follows-

{a) 1immunity from legal process in respect of worﬂs _spoken
or written or acts performed by offlcials of institutions
in their official capacity:

(b) immunity fron personal arrest or detEﬂtion ~ this immunity is not
provided for in the host agreement between the Government of Yenya
and PCSSH or in that between the Government of Tanzania and
the Fastern and Southern African ‘anasement Institute (ESAMI):

(e} immunity from seizure of personal and official lugeage
- the RCSEM host apreement is silent on this issue -and that
of ESAMI excludes nationals of Tanzania from its -application:

(d) exemption from taxation on salaries and emoluments

"~ paid to officials by institutions - the host agreements
of the Dodoma based East African Yineral Fesources Development
Centre (FATY), do not extend the exermmtion to Tanzania
officlals- whilst the RCSEM host agreement extends the
exemption to Zenyans and permanent residernts of Kenya, the
present attitude of the Government of Kenya as exenplified in
the current negotiations concefninu the T P“!PO host asreenent,
is that senior officials of ESARIPO who are national or
permanent residents of “enva and all other officials whether
they be Kenyans or permenent residernts, should not be exempted
from taxation on salaries naid from contributions bv the lember
States of ESARIPN

{e) immunlty from national services obligations -~ the EAMRDC host
arreerment does not exempt Tanzanian officials from FAMRDC from
national service oblirations- the ESANMI host apreement is
‘completely silent on the issue thus makins internmational
officers of RSAMI liable to national service obligations in Tanzania“
the RCSS!T host arrcement, however, provides that lmmunity from
national services obligations ghall anply only to Zenyan
officials of RCSSY whose names have by reason of their duties,
been placed on a list compiled by the "“irector General of the
RCSSM and approver by the Government of Tenya

(£) dmmunity of officials of institutions together with members of
their families an their personal employees (the ESAMI host
agreement speaks of “house servants ) from immieration
restriction and alien registration -~ the 2PCNS'{ host asreement
1s silent on this 1ssue and in the current necotiations
concernine the ESATIPN host arreement, the Government of Fenya
has proposed the limitation of this immunity to ‘officlals

" of the organization, thelr spouses ans children under the
ase of 21 years -

(2) the same privilepes in resnect of exchanpe facilities are
accorded to the officials of comparable ranks forming part
of diplomatic missions to host povernments - this privilege
has not suffered any inroads up till now-

{h) the same repartriation facilities in.time of international
crisis, topether with members of their families and their
personal emplovees (the ESAMI "ost asreement refers to



ECO/IGO/IX/3/1iv

Page 6

(i)

1

“house servants ), as diplomatic envoys - strangely

enoush, the 1287 host asreement which is silent on the
general immunity of members of the families and nersonal
employees of officials from irmicration restriction and alien
reristration, provides for ‘the above repatriation
facilities for such family members and nersonal employees:

exemption for officials other than nationals or vermanent
residents of host countries from direct taxation on income
derived by them from sources outsice host countries an?
the freedom to maintain within host countries or elsevhere

-foreipn securities and other movable or immovable property

and whilst emplove? hy institutions and the time of

termination of such employment the rielt to tate out host
countries funds In convertible currencies which they can

show to have heen lavfully acouired ~ whilst these three
privileres are renerally to ke foun? in the host asreements

of FCA snonsored institutionsD enya acain nroves the excention.
The TOSS Host agrecment grants only the first privilesze nanelvy,
the exemption for non-lenvan officials of "NSSM from taxation

in income Aerived from sources outside Venva excent Tanzania
" ans Upanda, because of the existine monetarv arrancements

affectine the currencies of the three Zast African countries.
Fot'uﬁexpectegl the Government of Fenva Zoes not, in the
current neﬂotiations concerning the FESATNIPC host acreement,

wish to include the latter two Drivileﬂes ia that host agreement

the risht of 0‘ficia1s to imnort free of duty and other levies,
prohibitions znd restriction on imports, their furniture and
effects and the apnlication to then of the same rerulations
with ‘respect to the importation, transfer and replacement of
riotorcars as are inforce for resident members of diplomatic
missions of comparable rand - a diversity of provisions
corcernine these nrivileres can be found in the existing

host agreements of the BCA sponsored anreements. The host
anreements of FA'™DC and the Merional Tentre for Trainine

in Aerial Surveys (RECTAS)at Ile Ife, 'ireria, for instance
grant the privileses set out above éxcept that the importation
of furniture and effects must take nlace within twelves months
of ‘an official taline up his appointment an” within three
months or such further period as the Government of Yenva may
asree with respect to "CASM, Whilst the ESAYT host anreement
is silent on the importatlon, transfer and replacement of
motorcars it grants to officials the risht to imnort “at the
time of first takinc~ un thelr vost free of duty their

. furniture and effects. The same host arreement is unidque in

the sense that it alone of 'all the host arreements of the
TCA sponsored institutions provides that:

Nfficers of the Institute (cther than
Tanzanian nationals or residents) shall

be sranted full dinlomatic privileces

as usually sranted to officers of comparable
- ranl of diplomatic missions -,
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thus implying that such officers vho are not stricto senso.

diplomats can acquire privile~es concerning the importation,

transfer and replacement of motorcars, and more besides,

such as immunity from lesal process and arrest and ﬂetention,

duty free importation of beverares and tobacco and the other
~immunities and privileres apnlicable to diplomats.

Staff of institutions

All the ahove mentioned immunities an® privileges inure to officials of
institutions and these are renerally defined to inclufe all memters of the staff
of an ingtitution excludine those locally recruited and assizned to hourly
rates. %hilst the RCS3™, RECTAS and TAIMDC host agreements for instance, apply
this definition, the ESAMI host apreement which has its lieadquarters in the
same country as EAMTDC, narrowerly provides that officers of FESAMI shall be:

“the Director, Deputy DNirector, Registrar, Consultants,
Advisers, Chief Accountant, Librarian and any other
person whom the Tirector of the Institute in
consultation with the host zountry may request to have
such privileges and immunities.”™

"Also, whilst the NCSS!T host apreement applies the usually accepted pro-
visions, Kenya which is the host country of TCES!! 1s in the current negotiations
concerning the ESARIPO host agreement, and contrary to international practice,
proposing that a distinction be made Hetween senior offlcials and “other
officials ' of ESARIPC apd the granting to “senior officials’ only of the usual
functional immunities and nrivilepes. It is to be hoped that a satisfactory
solution would be found'in the course of the FSA”IPO host agreement negotiations.

Special identity cards

All host agreements vrovide that officials of institutions shall he provided
with special identity cards certifying that they are officials of the institutions
enjoying the privileges and immunities specified in the host agreements of
their institution. Thilst such ildentity cards may not be a substitute for travel
documents, they will facilitate the travels of officials into and out of the
territories of the host countries where they work. £ similar document issued
by institutions to members of their organg would serve a similar purpose.

Co-responding oblizations

Officials of imstitutions in turn, have the duty not to ahuse their privileces
and immunities and invariably, all host agreements provide for this. The
provisions also indicate that the nrivileces and {rmunities are pranted in the
interest of institutions and not for the benefit of the officials themselves and
institutions are duty bound to waive the immunity of officials where such immunity
would impede the course of iustice and can be waived wvithout prejudice to the
interest of the institutions. It is also provided that institutions shall co~
operate at all times with the appropriate authorities of host countries so
as to ‘facilitate the proner administration of justice, secure the ohservance of
police repulations and prevent the occurance of any abuse in connection with
the privileges and immunities and facilities' .
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Public utilities

E

Under this headiﬁg, host governments are to exercige the powers they possess

to ensure that the headquarters of institutions are supplied on equitable terms
with necessary public services such as electriclity, water, gas, post, telegraph,
telephone, transport, drainage, collection of refuse and fire protection etc.

In some case where this has been agreed between the host government and the
institutions concerned, the former has undertaken to provide housing at
reasonable rents to the international staff of institutions.

Co-operation with the government of host countries

This varies depending on the activities of institutions. In the case of

~ the RECTAS host agreement for instance, the educational institutions and
technical departments of the host country are to extend their full co-—-operation
to RECTAS in its fields of competence. The host government is also to allow
the operation of aircraft and cther means of transport for the purposes of
RECTAS. Similar provisions exist in respect of the RGSSM host agreement.

Conclusions

Whilst in general, standard vrovisions which have been hallowed by inter-
national conventions and practice continue to be found in the host agreements
of ECA sponsored institutions, there are a few cases viiere certain countries
‘have not complied fully with the accented norms either deliberately or
inadvertently. The. occurence of the latter instance can be minimise! if
negotiations of'hoét_ag;eements are centralized. Also, it misht be advisable
in the future to circulate to sovernments which are anxious to host an
‘institution a standard. text of a host apreement vwhich they would be expected
to accede to 1f they are chosen to host the institution.





